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Sara L. Ochs

Abstract



WISCONSIN JOURNAL OF LAW, GENDER & SOCIETY 

Treaties, Human 
Rights, and Conditional Consent

supra



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

See Genocide and American Indian History

. Boarding Schools

in

. See generally The Indian Health Service and the Sterilization of 
Native American Women

The Little-Known 
History of the Forced Sterilization of Native American Women

. Mass Killings of Native Americans

When Native Americans were Slaughtered 
in the Name of ‘Civilization’,

. See, e.g , Death by Boarding School: “The Last Acceptable Racism”
and the United States’ Genocide of Native Americans

California Governor Calls Native American Treatment 
Genocide
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See, e.g Genocide of Native Americans: Historical Facts and 
Historiographic Debates, in

. See Beyond the Post-Conflict Checklist: Linking Peacebuilding 
and Transitional Justice through the Lens of Critique

The International Legal Right to Individual Compensation in Nepal and 
the Transitional Justice Context

. See Extraordinary Evil, Ordinary Crime: A Framework for 
Understanding Transitional Justice

. Breaking the Ground on Peace and Stability: Transitional Justice and the Rule of 
Law

see also supra
Exposing 

Human Rights Abuses—A Help or Hindrance to Reconciliation



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

What Can International Transitional Justice Offer U.S. Social 
Justice Movements?
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supra
. See Introduction 

. See id see also Addressing Economic Violence in Times of 
Transition: Toward a Positive-Peace Paradigm for Transitional Justice

. See Justice, Truth, Peace, in

supra

. See supra ,



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

A.  Truth Commissions 

. Truth and Reconciliation Commissions

Truth Commissions

The Case for a Permanent International Truth Commission
see also Facing the Past, Facing 

the Future: Applying the Truth Commission Model to the Historic Treatment of Native 
Americans in the United States

supra
Fifteen Truth Commissions—1974 to 1994: A 

Comparative Study
Forms of Transitional Justice, in

supra see also supra

Truth and Reconciliation Commissions: A Needed Force in 
Alaska?
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. Truth Commission Digital Collection

supra 
. Id.

Truth Commissions

supra see also Public Hearings: Platforms of 
Truth, Dignity, and Catharsis

supra
supra

. Rule-of-Law Tools for Post-Conflict States, Truth Commissions



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

more

. Public Hearings: Platforms of Truth, Dignity, and Catharsis supra

. Id.
supra supra
supra supra

supra
supra supra

, The Truth About Truth Commissions: Why They Do 
Not Function Optimally in Post-Conflict Societies

supra Power and Cooperation: 
Understanding the Road Towards a Truth Commission

supra supra
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B.  Truth & Reconciliation among Indigenous Populations 

. Rule-of-Law Tools for Post-Conflict States supra

Indigenous Rights and Truth Commissions

About the Waitangi Tribunal



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

. Id. supra
Indian Residential Schools Settlement Agreement

. Truth and Reconciliation Commission of Canada

Indian Residential School Settlement Agreement, 
Schedule “N”: Mandate for the Truth and Reconciliation Commission

supra 
. Truth and Reconciliation Commission of Canada supra

supra
. Id.
. Id.
. Id
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. Id

. See Delivering on Truth and Reconciliation Commission Calls to Action

. Newfoundland and Labrador Residential Schools Healing and 
Commemoration

Trudeau Apologizes for Abuse and ‘Profound 
Cultural Loss’ at Indigenous Schools

. Calls to Action Accountability: A Status Update on 
Reconciliation

see also The Road to Reconciliation

Do Truth and Reconciliation Commissions Heal Divided 
Nations?,

In Conversation: Shifting 
Narratives of Colonialism Through Reconciliation in Greenland and Canada



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

Id.
Id.

. Greenland Reconciliation Commission Finds Colonization Did ‘a Lot of 
Damage’

. Id.

. Id.

Greenland Reconciliation Commission Finds Colonization 
Did ‘a Lot of Damage’, supra 

Abuse and Colony Era Still Marks Greenlanders

. Id.
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. Commission

Assimilation of the Sami–Implementation and Consequences

. Commission  supra 

. Id.

. Id.
Indigenous Peoples: The Norwegian Truth Commission’s Timid 

First Steps

. Commission supra



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

. Delivering Truth and Justice for Aboriginal Victorians

Australia’s First Truth 
Commission: Transitional Justice to Face Colonial Legacies

What Australia’s First Aboriginal Truth and Justice 
Commission Might Look Like

A Sorry Saga: Obama Signs Native American Apology 
Resolution; Fails to Draw Attention to it

Id. 
Trump Announces ‘Patriotic Education’ Commission, A Largely 

Political Move
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A. Background & Creation 

supra
With 1 of Their Own in the Statehouse, 

Native Americans in California Win New Rights

. See generally About the California Truth & Healing Council

. State and Wabanaki Tribes Sign Truth and Reconciliation Mandate

. The Wabanaki: People of the Dawnland

The Wabanaki Wabanaki Tribes

. The Wabanaki, supra History Impacts

. History Impacts  supra



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

. See id.

. See generally

. Id.

. Id. see also American 
Indian Children and U.S. Indian Policy

. See History Impacts  supra  Truth, 
Healing, and Systems Change: The Maine Wabanaki-State Child Welfare Truth and 
Reconciliation Commission Process

Reflecting on the Maine-Wabanaki Child Welfare TRC 
Commission Five Years Later

supra
. See The Maine Wabanaki-State Child Welfare Truth and Reconciliation 

Commission
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B. Investigation & Report 

supra see also About

supra
. See The Maine Wabanaki-State Child Welfare Truth and Reconciliation 

Commission, supra 

supra
. Id.
. Id.
. Id.



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

C. Legacy 

. Id.

. Id
Truth and Reconciliation: The Findings on 

Wabanaki Child Welfare in the State of Maine

supra
. See generally id.  
. Id.
. Id.
. Id.
. Id.
. Id.
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. See id. 

id.

supra ‘Dawnland’ Documents 
Maine’s Efforts to Reconcile Indian Child Removal

supra
. Id.

Shattered

. Id.



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

. Strengthening Systems and Organizations

. Community Building

. Wabanaki Health, Wellness and Self-Determination

. Id

. The Population of Poverty USA
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. See Native American Homicide Rates are 
Soaring, but Causes Aren’t Clear Due to Inconsistent Data

Violence Against American Indian and Alaska Native 
Women and Men

. Id.

. Id.

COVID-19 and Tribes: The Structural Violence of Federal Indian 
Law

. Id.

. See generally id
For Native Americans, COVID-19 is ‘the Worst of Both Worlds 

at the Same Time’



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

A.  The Need for a National Truth Commission for Native Americans 

Native Aspirations: Addressing the 
Contagion of Violence in the Context of Historical Trauma in

see generally Examining the Theory 
of Historical Trauma Among Native Americans
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. See, e.g.,

supra
. Newfoundland and Labrador Residential Schools Healing and 

Commemoration, supra supra
. See supra

. About ICWA



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

B.  Necessary Features of a National Truth Commission 

supra
. See generally supra supra

see also supra

The Maine Wabanaki-State TRC: Healing from 
Historic Trauma to Create a Better Future

supra
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supra
. See Rule-of-Law Tools for Post-Conflict States supra

. See supra

. H.R. 8420 – Truth and Healing Commission on Indian Boarding School 
Policy Act

S. 
4752-Truth and Healing Commission on Indian Boarding School Policy Act



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

. Biden-Harris Plan for Tribal Nations

In Historic Move, Biden to Pick Native American Rep. Haaland 
as Interior Secretary

Deb Haaland Confirmed as 1st Native American Interior 
Secretary

supra
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NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

The Rule of Law and Transitional Justice in 
Conflict and Post-Conflict Societies: Report of the Secretary-General

Decolonizing Transitional Justice from 
Indigenous Territories

. About the Wabanaki Nations
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supra
supra

. E.g., supra Sison: Transitional Justice Needs 
“Victim-Centered Approach,”

A Victim-Centered 
Reflection on Truth Commissions and Prosecutions as a Response to Mass Atrocities

The Survivor-Centered Approach to Transitional Justice: 
Why a Trauma-Informed Handling of Witness Testimony is a Necessary Component

. Public Hearings: Platforms of Truth, Dignity, and Catharsis supra

supra



NATIONAL TRUTH COMMISSION FOR NATIVE AMERICANS

. See Public Hearings: Platforms of Truth, Dignity, and Catharsis supra

. See generally, e.g. supra

supra

About the California Truth & Healing Council supra
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See, e.g. Ad Hoc Truth 
and Reconciliation Commission



Melissa Tehee 
Racheal Killgore 

Sallie Mack 
Devon S. Isaacs 

Erica Ficklin
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Reclaiming Sovereignty: Indian tribes are retaking jurisdiction over 
domestic violence on their own land



WHEN JUSTICE DOES NOT WORK

GAO-11-167R,

supra 
. Id. 
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A. Criminal Jurisdiction in Indian Country 

“Dealing with deviant and criminal behavior is a central aspect of 
every culture, but for a century or longer Indian tribes have not been 
able to choose how to define or to deal with criminal behavior within 
their respective territories.”

Ex Parte Crow Dog

United States v. Kagama

New Language, Old Problem: Sex 
Trafficking of American Indian Women and Children

Law Enforcement in Indian Country: The Struggle 
for a Solution

. See Maze of Injustice: The Failure to Protect Indigenous Women from Sexual 
Violence in the USA

Maze of Injustice



WHEN JUSTICE DOES NOT WORK

Oliphant v. Suquamish Indian Tribe

Duro v. Reina Duro 
Fix

United States v. Lara

McGirt v. Oklahoma

United States v. Cooley.

cert. granted, 

. Id

. Id.

. Id.
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. Currently Implementing Tribes

. Violence Against Women Act (VAWA) Reauthorization 2013

. Public Law 280

A Jurisdictional Quandary: Challenges Facing Tribal Governments in Implementing 
the Full Faith and Credit Provisions of the Violence Against Women Acts

. See generally Maze of Injustice supra



WHEN JUSTICE DOES NOT WORK

see generally Policing on 
American Indian Reservations

See 

. Tribal Law Enforcement

see also

supra 

supra see id.
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. See American Indian and European 
American Women’s Perceptions of Domestic Violence

Crime and Governance in Indian 
Country

. Maze of Injustice supra 

. Id.
Sexual Assault Services Coverage on Native American Land

. Maze of Injustice supra 
supra

. Id.
Id. 

Id. 
. Id. 

. Id.

. Id.



WHEN JUSTICE DOES NOT WORK

. Id.

. Id. 

. Law Enforcement in Indian Country Hearing Before the Comm. on Indian Affs.,

supra
. Id.

supra
. Id.
. See generally id.
. Id. 
. Id.
. Maze of Injustice supra 
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Promises, Justice Broken

. See Tribute: American Indians, Crime and The Law: Five 
Years of Scholarship on Criminal Justice in Indian Country

. See supra 
See also 

See MMIWG2 Database

Missing and murdered: Act now for comprehensive 
protection of Indigenous women and girls

. Id.



WHEN JUSTICE DOES NOT WORK

B. Civil Jurisdiction in Indian Country 

Williams v. Lee

Montana v. United States
Oliphant

consensual relationship

conduct threatens
health or welfare

Nevada v. Hicks

. See Funding & Appropriations

. Id.
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A. Amend Federal Legislation 

substantial bodily injury

serious bodily 
injury,

supra 



WHEN JUSTICE DOES NOT WORK

“Native women should not be abandoned to a jurisdictional 
loophole.”

Law Enforcement Authority in Indian Country

Measure to Protect Women Stuck on Tribal Land Issue

. See 

. See 

. See 
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B. Inter-Jurisdictional Solutions 

“A protection order’s value, however, is only as broad as its 
enforceability.”

civil or criminal

Establishing Penalties for Violations of Protection Orders: What 
Tribal Governments Need to Know

supra 
Creative Civil Remedies against Non-Indian Offenders in Indian 

Country

. Id.

. Id.



WHEN JUSTICE DOES NOT WORK

supra
. Id.
. Id.

. Id.

. Id.

. Id.

. Id.

. Id.

. Id.

. Marshal Service

supra
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“Current practices need to be changed so that forensic examinations 
can be conducted in facilities on reservations or nearby instead of 
requiring women to travel hundreds of miles to a very unfamiliar 
facility where culturally appropriate support may not be available.”

. See id.

. Maze of Injustice supra 

. Id.

. Id.

. Frequently Asked Questions

. Id.



WHEN JUSTICE DOES NOT WORK

C. Tribal Level Solutions 

. Id.
Empowering Women in Our Communities to Combat 

Sexual Violence Through SAFESTAR

supra 

id. 
Restorative Justice, Navajo Peacemaking and Domestic Violence

Incarcerating Ourselves: Tribal Jails And Corrections
Navajo Nation Courts, Peacemaking and Restorative Justice 

Issues
Navajo Peacemaking: Original Dispute Resolution and a Life Way in

see Lessons From a Restorative Circles Initiative for 
Intimate Partner Violence

supra supra
supra see generally supra
supra supra

supra
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. Id.

. Id.

. Id. supra
supra

. Id. 

. Id.

supra
supra

. Id.

. Id.

. Id.

. Id.



WHEN JUSTICE DOES NOT WORK

No Women at the Center: Use of the Canadian Sentencing Circle in 
Domestic Violence Cases

. See id. 

. Id.
Evaluating the Effectiveness of a Court Sponsored Abuser 

Treatment Program The Outcome 
of Court-Mandated Treatment for Wife Assault: A Quasi-Experimental Evaluation

Coordinated 
Community Intervention for Domestic Abusers: Intervention System Involvement and 
Criminal Recidivism , The Need 
for a Holistic Approach to Specialized Domestic Violence Court Programming: Evaluating 
Offender Rehabilitation Needs and Recidivism

The Effects of a Group Batterer Treatment Program: A Randomized Experiment 
in Brooklyn

supra
id. 
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a. Shelter and Safe Houses 

. See, e.g. Our Services Extended Stay Program

. Id.

. Shelters and Safehouses

. Id.

. Id.

. Id.



WHEN JUSTICE DOES NOT WORK

b. Legal Advocates 

c. Healing Ceremonies 

Implementation of a Culture-Specific 
Intervention for a Native American Community

Intimate Partner Violence and Alcohol, Drug, and Mental 
Disorders among American Indian Women from Southwest Tribes in Primary Care

Native Americans and the Trauma of History in

Sweat Lodge Ceremonies for Jail-Based Treatments

The Impact of the Sweat Lodge 
Ceremony on Dimensions of Well-Being

. See supra
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d. Individual Counseling 

. Id.

. Id. 

. Id. 
Using the Sweat Lodge Ceremony as Group 

Therapy for Navajo Youth
. See supra

Cultural and Spiritual Coping in Sobriety: 
Informing Substance Abuse Prevention for Alaska Native Communities

Navajo Use of Native Healers

See Healing Compensation Weighed: Native Americans Might 
Get Funding for Using Tribal Medicine

Utah Office for Victims of Crime: Crime Victim Reparations 
Program

Financial Help for American 
Indian Victims of Crime

Compensation Application

Traditional American Indian Services



WHEN JUSTICE DOES NOT WORK

e. Women’s Support Group and Women’s Talking Circle 

f. Education/Job Skills 

Serious Psychological Distress in the Past 30 Days 
Among Adults Aged 18 and Over, by Selected Characteristics

Counseling Intervention and American Indian 
Tradition: An Integrative Approach

American Indian Women’s Talking Circle: A 
Cervical Cancer Screening and Prevention Project

Talking Circles: A Native American Approach to 
Experiential Learning
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a. Awareness and Prevention 

I Built My House of Hope: Abused Women and Pathways 
Into Homelessness



WHEN JUSTICE DOES NOT WORK

b. Community Task Force 

c. Building Cultural Identity   

d. Community Resource Center 
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supra
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Abstract
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The Uphill Battle to Make Prison Safer for Trans Women

. Id.

. Id.

. Id.



DEVOLVING STANDARDS OF DECENCY

. Id.

. Id.

. FAQ: Answers to Common Questions About Mistreatment of TGNC Incarcerated 
People

Racial/Ethnic Disparities in History of Incarceration, 
Experiences of Victimization, and Associated Health Indicators Among Transgender Women 
in the U.S

. Id.
,

Exploring Healthcare Experiences for Incarcerated 
Individuals Who Identify as Transgender in a Southern Jail

. Id. supra 
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See 
 infra

. Transgender Incarcerated People in Crisis

. Id.

. Id.

. Id.
Indifference, Interruption, and Immunodeficiency: The Impact 

and Implications of Inadequate HIV/AIDS Care in U.S. Prisons



DEVOLVING STANDARDS OF DECENCY

. Id.

. Why the HIV Epidemic is not Over

. Id.
HIV and Mass Incarceration: Where Infectious Diseases and 

Social Justice Meet
. Id.
. See Why the Courts Should Consider Gender Identity Disorder a 

Per Se Serious Medical Need for Eighth Amendment Purposes

Free to Be Me: 
Incorporating Transgender Voices into the Development of Prison Policies

see also supra 
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. See  surpa

State Rep. Wants to Ban Taxpayer Dollars from Being Used for 
Inmate’s Gender Confirmation Surgery, Hormone Therapy

see also Bill Would Bar Alaska Gender Confirmation Surgery Coverage

, supra 
Proposed South Dakota Bill Would Criminalize Doctors Giving Trans 

Kids Gender-Affirming Treatment

South Dakota’s Trans 
Health Bill is Effectively Dead, Opponents Say

Doctors Could Face Criminal Charges for Treating 
Transgender Teens

South Dakota Anti-Trans Bill’s Defeat is Part of Larger Pattern, 
Advocates Say



DEVOLVING STANDARDS OF DECENCY
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AIDS in Prison: The New Death Row

. HIV Prevention in the U.S. Correctional System, 1991

The Decade of Supreme Court Avoidance of AIDS: Denial of 
Certiorari in HIV-AIDS Cases and Its Adverse Effects on Human Rights

. Id.



DEVOLVING STANDARDS OF DECENCY

A. Legislative and Legal Responses to the HIV-AIDS Crisis in Prisons 

. Id.

. Id.

. Id.
William Barr, Trump’s Attorney General Nominee, Held Immigrants 

in ‘HIV Prison Camp’

. Id.

. Id.
supra
supra 
supra
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Bragdon v. 
Abbott

B. Appropriate Medical Care for Transgender Individuals Suffering from 
Gender Dysphoria 

see also

Brown v. 
Board of Education

. Understanding Transgender People: The Basics

. What is Gender Dysphoria?

. Id.
The World Health Organization Will Stop Classifying Transgender 

People as Having a ‘Mental Disorder’



DEVOLVING STANDARDS OF DECENCY

Rethinking the Gender Identity Disorder Terminology in the 
Diagnostic and Statistical Manual of Mental Disorders IV

Id.
What is Gender Dysphoria

supra
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. Id.

. Id.
,

. Id.

. Id.

. Id.

. Id.
supra



DEVOLVING STANDARDS OF DECENCY

C. Eighth Amendment Claims Made by Inmates—”Nothing Less Than the 
Dignity of Man”

Estelle v. Gamble

. Id. 

. Id. 

. Id.

. Id.

. Id.

. Id.
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Trop v. Dulles

Helling v. McKinney

Board 
v. Farnham

. Id.

. Id

. Trop

. See Deliberately Indifferent: Government Response to HIV in U.S. 
Prisons,
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Farnham
. Id

. See

. See, e.g
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A. The Circuit Split: Whether a Prison Doctor Can Violate the Eighth 
Amendment by Denying Gender Confirmation Surgery to a 
Transgender Gnmate 

Kosilek v. Spencer

Kosilek
Gibson v. Collier

never

Kosilek 

Koselik
. Id.
. Id.
. Id.

Id

. Id



DEVOLVING STANDARDS OF DECENCY

Kosilek

Edmo v. Corizon, Inc.

. Id.

. See, e.g. Experts Warn Against ‘One-Size-Fits-All’ Health Care, 
Benefits

See also

. Gibson,
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Gibson

and necessary

Gibson

. Id.

. Id.

. Id.

. Id

. Id.

. Id.



DEVOLVING STANDARDS OF DECENCY

B. SCOTUS Should Resolve the Circuit Split by Adopting the Reasoning 
of the Ninth Circuit 

Edmo

Gibson

Gibson

Edmo

Edmo

need

.

. Edmo Kosilek

Kosilek

A Transgender Female Inmate Received her 
Gender Confirmation Surgery After a Three-Year Court Battle

. Edmo

. Id.
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C. The Problematic Role of Qualified Immunity in Eighth Amendment 
Litigation: Campbell v. Kallas as an Illustration. 

Campbell v. Kallas,

need

. Id

. Id.

. Id.

. Id.



DEVOLVING STANDARDS OF DECENCY

Campbell

D. The Need to Eliminate or Modify the Qualified Immunity Standard in 
Prison Healthcare Eighth Amendment Claims 

. Id.
Doctoring an Inmate’s Basic Rights: Inmate Healthcare and 

Fourte v. Faulker County

Today’s Deliberate 
Indifference: Providing Attention Without Providing Treatment To Prisoners With Serious 
Medical Needs

. See, e.g., “Nothing Less Than the Dignity of Man”: Women 
Prisoners, Reproductive Health, and Unequal Access to Justice Under the Eighth Amendment
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Campbell

Who’s Legally Responsible For Prison and Jail Suicides?

. Id

. See, e.g., Violence Against the Transgender Community in 2019



DEVOLVING STANDARDS OF DECENCY

see also
A Narrow Escape: Transcending the GID Exclusion in the Americans with Disabilities 

Act

. Id
Carson Defends Delay in LGBT Homeless Protections
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Trump Administration Erases Transgender 
Civil Rights Protections in Health Care

Trump Team 
Moves to Scrap Protections for LGBTQ Patients

Trump’s Transgender Ban in Military Will Focus On New 
Enlistments

In U.S., 71% Support Transgender People Serving in Military

Transgender Tropes & Constitutional Review

. See

see also The NAACP Legal Defense Fund’s Transgender 
Rights Brief is a Trenchant History Lesson

supra
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amicus curae

supra
The Cross-Dressing Case for Bathroom Equality

. See

. Id
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Edmo Gibson

Edmo

. Transgender Incarcerated People in Crisis



 Elizabeth Leonard
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Daniel v. Armslist, LLC

Daniel v. Armslist 

Why Section 230 Is Better Than the First Amendment, 

. See 

See As Trump Targets Twitter’s
Legal Shield, Experts Have a Warning

The Internet Will Not Break: Denying Bad 
Samaritans § 230 Immunity

Id.
. Id.



DANIEL V. ARMSLIST: A “BAD SAMARITAN” CASE STUDY

Daniel v. 
Armslist 

Daniel v. Armslist 

Daniel v. Armslist

Daniel v. Armslist 

Daniel v. Armslist

A. Publisher Liability in Print Media 

. Id.

. Maynard

. Id. 
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Braun v. Soldier of 
Fortune Magazine, Inc.

Soldier of Fortune
Soldier of Fortune 

Soldier of Fortune

. See Maynard see also supra 

. See Maynard see also supra 
supra

supra

. Id. 

. Id.

. Id.

. Id. 

. Id.



DANIEL V. ARMSLIST: A “BAD SAMARITAN” CASE STUDY

B. Civil Liability Protection for Gun Distributors 

. Id.
Validity, Construction, and Application of 

Protection of Lawful Commerce in Arms Act (PLCAA), Pub. L. No. 109-92, 109 Stat. 2005, 
U.S.C.A. §§ 7901 to 7903

supra

. Id.

. Id.
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C. The Communications Decency Act of 1996 

. See The Legislative History of Senator Exon’s Communications 
Decency Act: Regulating Barbarians on the Information Superhighway

. See  infra 

see supra 
. See supra 
. See id.

See The Complicated Story of FOSTA and Section 230



DANIEL V. ARMSLIST: A “BAD SAMARITAN” CASE STUDY

. See  supra

. Id.

. Id.

. Id. 

. Id. 

. See An Overview of the United States’ Section 230 Internet Immunity
in 

. See, e.g.

. Id.

. See supra, 

. See supra see also supra 
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Zeran
v. America Online

Zeran

. Id. 

. Zeran

. Id. 

. Id.

. Id.

. Id.

. Id.

. Id. 

. Id. 
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Jane Doe No. 1 v. Backpage.com, LLC

. See 

see also

. Id.

. Id.

. Id.

. Id.

. Id. 

. Id.
supra 
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D.  Website Design and the User Experience 

. See generally 

The Illusion of Control in Web Design

supra
. See generally U.S. Digital Advertising Industry – Statistics & Facts, 

Online Advertising and Its Impact on Web Design

. See id.
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A. Facts of the Case 

Wisconsin Spa Shooting: Wife Told Court ‘I Don’t Want to Die’,

. Id.
see 

. Daniel

. Id. 

. Id. 

. Id. see also supra 
Daniel .

. Id. 
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B. Lower Courts 

C. Wisconsin Supreme Court 

rev’d
. Id.
. Id.
. Id.
. Id.
. Id.

. Id.

. Id.

. Id
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. Id.

. Id. 

. Id.

. Id.

. Id.

. Id.

. Id.

. Id. 

. Id.

. Id. 

. Id.

. See Daniel
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. Id. 

. Id. 

. Id. 

. Id.

. Id.

. See  supra 

. See generally supra 
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. See generally Fix Section 230 and Hold Tech Companies to 
Account

Sen. Mark Warner Says He Is Embarrassed by congressional Inaction on 
Tech Regulation

. See generally 

. See  e.g.

see  e.g.

See  e.g.

supra 

. See supra 
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A. Judicial Proposal: Reintroducing Common Law Categories and the 
Publisher Presumption 

Id. 

. See supra

see also infra
. See supra 

Validity, Construction, and Application of 
Immunity Provisions of Communications Decent Act, 47 U.S.C.A. § 230

. See  supra
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Daniel v. Armslist

Daniel v. Armslist 

B. Legislative Proposal: Liability for “Bad Samaritans” who Knowingly 
or Recklessly Facilitate Illegal Content 

. See supra

. See supra

. See  infra 

. See supra 
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that takes 
reasonable steps to prevent or address unlawful uses of its 
services

in
any action arising out of the publication of content provided by 
that information content provider

C. Armslist.com Design Elements in Question 

Daniel v. Armslist

supra 
. Id.
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. See 

. See 

The Craigslist of Guns: Inside Armslist, the Online 
‘Gun Show that Never Ends.’

. See generally What is the Point of Email Verification?

See IP Spoofing: What is it and How Does it Work?
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. Armslist Terms of Use

supra

. Advertise on Armslist,
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D. Public Policy and Internet Sex Crimes 

supra 

supra 
Craigslist Just Nuked Its Personal Ads Section Because of a Sex-

Trafficking Bill

FOSTA-SESTA was Supposed to Thwart Sex Trafficking. Instead, it’s
Sparked a Movement, 

supra

Online Harassment 2017
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Daniel v. Armslist

Daniel v. Armslist

. Id.

. Doxxing: What it is How you Can Avoid it
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Madeline Dawn Nelson

“Each day [a student] is not receiving an education is gone forever. 
No amount of money can replace the lost opportunity. If [the student] 

has been wrongfully expelled . . . the harm is enormous.”1
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Brown v. Board of Education

attend

remain

supplemented 
sub nom.

. Id.

. Id.

. Id.
At Rare Open Hearing, Madison Middle School Student Fights to 

Avoid Expulsion

. Id.

. Id.

. Id.
. Id. See also

supra
. Id.
. See Id.
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supra
. Id.
. Id.

Id. 
. Id.
. Id.
. Id.

. See infra

. See infra .

. See infra
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. Id.

. Id.

. Id.

. Id.

. Id. See 
id.
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A. Suspension Law in Wisconsin 

. Id. 

See

In Wisconsin Expulsions, We Don’t Have to Leave Children 
Behind

. Id.

. Goss
. Id.
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B. Expulsion Law in Wisconsin 

Goss v. 
Lopez

. Id.

. Id.

. Id.
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.

. Id.

Racine Unified Sch. Dist.
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Remer v. Burlington Area School District

School Expulsions: Not All Are Equal

. See  supra

. WISEdash Data Files by Topic

. Id.

. See id.

. Id.

. Id.
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eight times

ten times

. See id.

. See id.

. See id.

. Id.

. Id.

. See id.

. See id.

. See id.

Why Are the Black Kids Being Suspended?” An Examination 
of a School District’s Efforts to Reform a Faulty Suspension Policy Through Community 
Conversations

. Id. 

. See supra
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A. The Data Reflects the Result of Educators’ and Administrators’ 
Implicit Racial Biases 

. See id.

. See supra

Id. 
Id. 

Id. 
. Id.

Racial Disparities in School Discipline Are Growing, Federal Data 
Show

. Id.

. See id.

. Id. 



SCHOOL’S OUT FOR BLACK BOYS IN WISCONSIN

B. These Racist Disciplinary Practices Have a Devastating Effect on 
Wisconsin Students’ Opportunities for Academic Achievement and 
Future Success 

. Id.

. Id.

. Id.

. See id.
The Essence of Innocence: Consequences of Dehumanizing 

Black Children
Black Boys Viewed as Older, Less Innocent than Whites, Research 

Finds

Predictors of Categorical At-Risk High 
School Dropouts
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School Expulsion: A Life Sentence?

. Id. Abandoned in the Back Row: New Lessons 
in Education and Delinquency Prevention

. Id. Dropout Rates in the United 
States: 2000

. Id.

. Id. supra 
Inmate 

Profile 2018

QuickFacts Wisconsin

supra

. See, e.g. Student Activists Call On Lawmakers, MPS To Break 
School-To-Prison Pipeline

See generally School-To-Prison-Pipeline 
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supra
. Id.
. Id.

Wisconsin Has Widest Racial Achievement Gap on Nation’s Report 
Card

supra

Achievement Gaps

supra
Are Achievement Gaps Related to Discipline Gaps? 

Evidence from National Data See also
The Achievement Gap and the Discipline Gap: Two Sides of the Same 

Coin?

supra
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. Id.
Racial Disparities in School Discipline are Linked to the 

Achievement Gap Between Black and White Students Nationwide, According to Stanford-led 
Study

. Id.

. Id.

. Id.

. Id.

supra
supra
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Graham v. Florida

A. Methods to Reduce Racist and Excessive Suspension Practices 

not

. Id.

. Id.
supra

. WISEdash Data Files by Topic

. Id.
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B. Methods to Reduce Racist and Excessive Expulsion Practices 

. See Id.

. See Id. See also The Overuse of Suspension in American Public 
Schools Threatens the Success of All Students

. Id.

Id.

Id.

Id.
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supra

supra 
. Id.
. Id.

supra
supra

Student Expulsion Prevention Project coming to Racine
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Racine Unified School District v. Thompson

supra

. See supra

. Id.
Expulsion Overview and Pointers for Administrators

. Id.
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. Id.

. Id.

. See, e.g.

Student Expulsions – What Proof Do You Need?

See also
supra

. In re

. See supra supra
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Racine Unified School District

supra
. Id.

supra
. See id.; see also Racine Unified School District

Suspending Progress: Collateral 
Consequences of Exclusionary Punishment in Public Schools

. Id.

. Id.
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underestimated

five times

. Id. ; see also supra

supra
. Id. see also Study: Suspensions Harm ‘Well-

behaved’ Kids

 supra
. Id.
. Id.

supra “Tuck in that Shirt!” Race, 
Class, Gender, and Discipline in an Urban School

supra
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Goss v. Lopez
Goss v. Lopez

.

. See

. Id.
supra
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Masterpiece Cakeshop

. Id.

. Id.

. Id.

. Id.

. See id. see also

. Telescope Media Grp.

. A Timeline of the Legalization of Same-Sex Marriage in the U.S.

see also

. Telescope Media Grp.
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Telescope Media Group v. Lucero

Telescope 
Media Group v. Lucero

A. Background Cases 

Telescope Media Group

. See 
Masterpiece Cakeshop

weddings
individuals See, e.g.  id.

infra 

. Telescope Media Grp

Id
see infra 

. Telescope Media Grp

. See generally Exclusion and Access in Public Accommodations: 
First Amendment Limitations upon State Law
Equal Access or Free Speech: The Constitutionality of Public Accommodations Laws
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conduct
speech

Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights 
Commission

Masterpiece

Masterpiece Cakeshop

Telescope Media Group

. Id.

. Id.

. Id. 

. Id.

. Id. 

. Id.

. Id.
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B. Facts of Telescope Media Group 

Telescope 
Media Group v. Lucero

. Brush & Nib Studio

. Telescope Media Grp

. Id.

aff’d in part, rev’d in part and remanded sub nom

. Telescope Media Grp

. Id. 

. Id.

. Lindsey

. Id.
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A. Eighth Circuit’s Analysis

. Lindsey

. Id.

. Id.

. Id. see infra

. Id. 

. Id. 
see infra

. Id. 

. Id. 

. Id. 
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B. The Eighth Circuit’s reasoning is flawed because the MHRA regulates 
the Larsens’ denial of service to same-sex individuals, not the Larsens’
speech 

sale 

. Id.

. Id.

. Id.

. Id.

. Id. 

. Id.

. Id.

. Id.

. See id.

See 
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making selling

sale of goods and services to the public

. Spence

. Telescope Media Grp.

aff’d in part, rev’d in part and remanded sub nom

. See Telescope Media Grp.

. Id. 

. See  infra

. See Telescope Media Grp.

All Fall Down: A 
Comprehensive Approach to Defeating the Religious Right’s Challenges to Antidiscrimination 
Statutes
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. Compare , Disagreement Is Not Always Discrimination: On 
Masterpiece Cakeshop and the Analogy to Interracial Marriage

with

. See id. 

. Id.

See also id.

aff’d in part, rev’d in part and remanded sub nom
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because of

Lawrence v. Texas

. Id.

conduct 

persons id.

see also
Barnette and Masterpiece Cakeshop: Some Unanswered Questions

status
conduct
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A. Eighth Circuit’s Analysis

Hurley v. Irish-American Gay, Lesbian and Bisexual Group of 
Boston

Hurley

Miami 
Herald Publishing Co. v. Tornillo

Tornillo

. Id. Janus

. Id. Janus

. Id.

. Id.

. Id.

. Id. Hurley

. Id.

. Id.

. Id.
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Tornillo
Tornillo

Hurley

. Id.

. Id.

. Id. Tornillo

. Id. Tornillo

. Id.

. Id. 

. Id.

. Id.

. Id.

. Id. Hurley

. Id.

. Id. 

. Id.

. Id. 
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Hurley

B. The compelled speech and content-based restriction of speech analyses 
mischaracterize the regulated conduct 

speech

Hurley

. Id.

. Id. 

. Id.

. Id.

. Id

. Id.
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Hurley
public accommodation

Hurley
private

. Id

. Id

. Id

. Id

. Id

. Id

. Id

. Id

. Id

. Id

. Id

. Id

. Id
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Hurley

Hurley

. Id.

. Id.

aff’d in part, rev’d in part and remanded 
sub nom

. Contra

Hurley

See also supra 
What is Wrong with Compelled Speech?

But see Producing Speech

The Law of Compelled Speech

Supra
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West Virginia State Board of 
Education v. Barnette

Wooley v. Maynard

 NIFLA v. Becerra

another
Hurley Tornillo

Pruneyard FAIR
Pacific Gas & Electric Co. v. Public Utilities Commission of California

Supra,

Id.
supra 

. See  infra 

. See supra

. Telescope Media Grp. v. Lucero supra 

. Telescope Media Grp. v. Lucero see supra 
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Turner Broadcasting System, Inc. v. FCC

Hurley

Tornillo, Pacific Gas, 
NIFLA

. Id

. Id

supra 
. See supra

supra 
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Rumsfeld v. FAIR

do
say

FAIR
Barnette Wooley FAIR

. Id

. Id.

. See supra 

. Id
supra 

. Telescope Media Grp. v. Lucero
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based

neutral

service

. Id

. Id.

. See

Speech or Conduct? The 
Free Speech Claims of Wedding Vendors

Telescope Media Grp. v. 
Lucero

supra 
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United States v. O’Brien 

Masterpiece 
Cakeshop Arlene’s Flowers

Arlene’s 
Flowers sale 

. See

. Id.

. Id.

. Id.

. Telescope Media Grp. v. Lucero

. See, e.g.
See also

. Arlene’s Flowers
supra 
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O’Brien 

Spence v. Washington

Spence

FAIR

supra 
see also

. Spence

supra

. Id FAIR
supra 

Id.
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O’Brien

O’Brien

Masterpiece Cakeshop 
Hurley

supra 
. Id.

. See e.g id.

. Telescope Media Grp. v. Lucero

. See 
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C. Creating an exemption for certain businesses undermines the 
important underlying policy of public accommodations laws 

Hurley

Daniel v. Paul

Masterpiece Cakeshop 

. O’Brien

. Hurley

. Id.

. Telescope Media Grp. v. Lucero

. See

. Hurley
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Bob Jones University v. United States

. See

, Religious Refusals to Public Accommodations Laws: Four 
Reasons to Say No

Id
. See We Don’t Serve Your Kind Here: Public 

Accommodations and the Mark of Sodom

Id
supra

. Id

. Id
supra

See generally
The Unrelenting Libertarian Challenge to Public Accommodations Law,

. See, e.g

aff’d and modified on other grounds
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Masterpiece 
Cakeshop

Telescope Media Group

. Id
supra 

supra 

See 
Disagreement Is Not Always Discrimination: On Masterpiece Cakeshop and the Analogy to 
Interracial Marriage
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Telescope Media Group

Telescope Media Group

. Id.
supra 
supra 

Id Roberts v. 
U.S. Jaycees

Id

 supra

. ‘This Week’ Transcript: John Kerry
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. Elane Photography

. See id
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