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INTRODUCTION

Horrifying accounts of steep fines, arrest, late-term abortions, and
sterilization have emerged in China since the late 1970s as those who defy the
country’s notorious ope-child policy are subjected to flagrant violations of
human rights and widespread persecution.’ Family-planning officials regulate a
couple’s decision to bear children and frequently employ violent and coercive
measures to ensure compliance with laws governing childbirth.” As a result of
this family-planning policy, many Chinese nationals have fled to the United
States since the late 1980s with the hope that they will be granted political
asylum.” More individuals seeking asylum arrive from China than any other
country. Data gathered by Syracuse University shows that between the years
2000 and 2005, 35,000 out of 157,000 total asylum seckers were Chinese.” The
State Department estimates that approximately half of all Chinese asylum
claims concern the couniry’s population control policy.® Prior to 1996, most
victims of China’s population control policy were turned away. Punishment
suffered under China’s policy was viewed not as persecution, but merely as an
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incentive for limiting family size.” The Illegal Immigration Reform and
Immigrant Responsibility Act (IIRIRA) was signed into law in 1996, reversing
this stance on the persecutory nature of China’s coercive population control
policy.® Section 601 of the LIRIRA expanded the definition of refugee to
include individuals forced to abort a pregnancy or undergo sterilization.’

Several court decisions made in the span of a decade have greatly
impacted the meaning of section 601. Although there was initial concern that
section 601 was inherently biased toward female applicants who are more
likely than their male counterparts to be forcibly sterilized, this concern was
dispelled by a 1997 decision by the Board of Immigration Appeals (BIA).'® In
Matter of C-Y-Z, the BIA held that the spouse of a person forced to undergo an
abortion or sterilization would be deemed by that fact alone to have suffered
persecution on account of political opinion.'' The federal courts deferred to the
BIA’s decision in C-Y-Z for more than a decade, providing sanctuary to victims
of forced abortion or sterilization and their spouses.12 However, in 2007, the
Second Circuit overturned C-Y-Z in Lin v. U.S. Deparmment of Justice, holding
that section 601 does not extend automatic refugee status to spouses or
unmarried partners of those that are expressly protected by the statute.'®

This decision prompted New York Representative Vito Fossella to
introduce House Resolution (H.R.) 3552, which would have amended the
meaning of “refugee” as defined in section 601 to include the spouse of an
individual who has been forced to abort a pregnancy or undergo sterilization.*
While some critics oppose any expansion of the protection currently offered by
section 601, others would like to see Congress further broaden the protection
that this bill proposed by extending it to unmarried fathers as well. Although
the bill ultimately failed, H.R. 3552 was an imperative step in the right
direction. It recognized that persecution is not limited to physical harm and
sought to place a husband’s suffering on the same level as that of his wife,
despite the fact that he is not the ome that physically undergoes these
procedures, ,

This article examines the progression of asylum law in the United States
as it relates to those affected by China’s coercive population control policy.
Part T provides an overview of the one-child policy in China, including an
examination of the methods of enforcement and their detrimental impact. Part
IT explores the initial obstacles to gaining asylum for those who fled China in
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the late 1980s and early 1990s and the changes ushered in by section 601 of the
IIRIRA. This section also analyzes a number of cases that have interpreted
section 601 and demonstrates that while initially this amendment was
interpreted quite broadly, several cases have significantly narrowed its scope.
Part 1If carefully scrutinizes H.R. 3552, the bill that was proposed in response
to the holding in Lin v. U.S. Department of Justice, which effectively denied
per se asylum for the spouse of an individual who has been forced to undergo
an abortion or sterilization.'> This section addresses and dispels much of the
eriticism of H.R. 3552, while acknowledging a significant weakness in its
failure to extend asylum to unmarried partners.

L CHINA'S POPULATION CONTROL POLICY

China promoted population growth during the 1950s, 1960s, and early
1970s to support enhanced production and expansion of the socialist state.'®
However, by the late 1970s it was evident that rapid population growth would
be a serious detriment to the quality of life in China."” In an attempt to avoid an
eventual shortage of food, housing, employment, and medical care for its huge
population, China began to promote later marriage, longer intervals between
births, and fewer children per family.'® Despite these efforts, population goals
were not being met.

In response to this dilemma, China implemented its stricter “one-couple,
one-child” policy in 1979."” Current Chinese law dictates that individuals
should marry at a late age and that one couple shall bear only one child, with
some exceptions for minorities and those living in rural, sparsely populated
areas. Additionally, all spouses must use contraception, which the
government provides for free.”! The Chinese government delegates
implementation of the policy to various levels of government to ensure that
family planning guidelines are followed.”

A. Enforcement of the Fopulation Control Policy

While the laws that govern China’s population control policy may seem
reasonable given its population problems, as applied, they are dangerous (o
Chinese society.” Local government officials are given strict quotas as to the
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amount of children that can be born in a region.” Consequently, officials may
go beyond ethical boundaries to ensure that these quotas are met in order to
aveid the high fines and punishment that may be imposed upon them if they are
not.” The result is a “pattern of official coercion and brutality in the name of
birth control,”*

The government utilizes several methods to enforce its population policy
ranging from social pressure and economic incentives to coerced abortion and
sterilization.”” Those who follow the law may receive monetary payments,
medical or educational benefits, and even land.®® Alternatively, there are
disincentives in the form of extreme financial penalties that may range from ten
1o fifty percent of the annual household income, harassment, and penalization
of entire villages where couples do not act in compliance with the poticy.” If
officials are unable to find a woman who has violated the law, it is common
practice to detain her entire family to encourage her to turn herself in to
authorities.

Unfortunately, these are not the most severe measures that the Chinese
government has undertaken. It is illegal in almost every Chinese province for
unmarried couples to bear a child, and nearly twenty percent of these provinces
require married women to receive government permission before becoming
pregnant for the first time.*' Given the shortage of available permits, it is not
uncommon for married couples to wait at least one year before obtaining
authorization to conceive.” To ensure compliance with the policy, local
government officials monitor all women who are of childbearing age, often
going so far as to track menstrual cycles.” If 2 woman becomes pregnant oui-
of-wedlock, without a “birth-allowed certificate,” or is known to be carrying a
second child without government consent, she may be compelled to abort the
“unauthorized” pregnancy.*
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Because persuasion generally fails to achieve compliance with China’s
population control policy, local officials often resort to coercion.” There are
accounts of “abortion roundups,” during which sleeping women are handcuffed
and delivered by the truckload to twenty-four-hour abortion clinics.”® The
government maintains that abortions are voluntary as long as the women “walk
to the clinics on their own legs.””" Once there, doctors will do whatever is
necessary to terminate the fetus, regardless of the stage of pregnancy.” Many
abortions are performed in the last trimester, some as late as the ninth month.”®
According to Xu Fangling, a Chinese birth control official, “[i]t’s more humane
to kill children before they are born than to bring them into a society of too
many people.””

Sterilization is another common method used to enforce the policy.”® The
procedure often accompanies a forced abortion resulting from an unauthorized
pregnancy. ¥ Between 1979 and 1984, 31 million women and 9.3 million men
were sterilized, which represents almost one-third of all married couples in
China.? Alternatively, an intrauterine device (IUD) may be implanted
following a birth or abortion to prevent further pregnancies, often without
informing the woman or seeking her consent.”” Removal of the device may
result in imprisonment for the crime of “illegal IUD removal.”™** Although the
use of these methods may run counter to official policy, Chinese officials have
admitted that forced abortions and sterilizations do occur,” and they have failed
to punish those who utilize these brutal means of enforcement.*®
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B. Impact of the Population Control Policy

Women generally bear the brunt of China’s population control policy.”’
Not only is it they who undergo forced abortions, but they also comprise a
much larger percentage of those subjected to forced sterilization.”® This is
partially due to the fact that in some parts of China there is a common belief
that vasectomies render men weak.* Furthermore, it is traditionally the wife
who is seen as being primarily responsible for using effective birth control and
adhering to the strict one-child limit.” The impact of these procedures can be
devastating. IUDs have been known to cause excessive bleeding, weight loss,
fatigue, and anxiety.’ Physzcal side effects that may accompany a forced
abortion generally pale in comparison to the intense emotional reactions that
result.” The State Department has reported that approximately 500 Chinese
women commit suicide each day due, in part, to China’s coercive population
control policy.” According to the Department’s 2004 Country Reports on
Human Rights Practices, in June 2004 a Chinese woman was injured when she
jumped out of an operating room window in an attempt to avoid sterilization.>*

An account from Chen Yun Fie, a native of China, further exemplifies the
impact of China’s population control policy on women.* In 1995, Chen shared
her story of persecution before the House of Rerresentatives Subcommittee on
International Operations and Human Rights®® After Chen gave birth to a
second chiid she was encouraged to undergo sterilization but was able to avoid
doing so0.”” When she became pregnant again, she sought a medical student to
perform an abortion in order to avoid subsequent sterilization and as a result
became very ill with a serious infection.®® On her way home she found a
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newborn baby girl in the street and decided to take the child in when no one
else was willing to care for her.”” Because she now had three children, Chen
had to flee from her home in order to avoid being sterilized.% Unfortunately,
when she returned seven years later, government officials were waiting and
forced her to undergo sterilization.®’

Although these procedures are performed most frequently on women, a
man also experiences a great loss when his wife is forced to abort their child or
undergo sterilization. In fact, in many cases an entire family feels the impact of
China’s population control policy.” It can be emotionally traumatic to witness
a parent or a spouse experience physical and psychological suffering.®
Furthermore, because forced sterilization can cause an individual to be too
weak to work, financial burdens may fall to other family members.** These
financial burdens can be quite serious, given the harsh consequences that may
result from violation of China’s one-child policy.” If families fail to pay the
steep fines that typically accompany noncompliance, they may face threats of
eviction, government intrusion into their home, and confiscation or destruction
of their personal property.®

Additionally, iocal enforcement mechanisms place many families in
extraordinarily difficult situations. A woman who must fiee to protect the life
of her unbomn child risks exposing her family to punishment by local
government officials, who have been known to hold and even physically abuse
the relatives of a woman until she submits to an abortion or sterilization.”” One
Chinese woman committed suicide in 2004 following the detention of her
family in “population schools,” which are facilities designed to reeducate those
who violate family plaming guidelines.”® The strain from these acts of
persecution has forced some Chinese nationals to confront the difficult choice
between their country and reproductive freedom.®

1. DEVELOPMENT OF ASYLUM LAW IN THE UNITED STATES

Facing China’s coercive population control policy, many individuals
began fleeing to the United States with the hope that they would be granted
asylum.” However, the road was littered with obstacles. The United States was
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not prepared to deal with this “new breed of persecution.””' Therefore, there
was a long period of time when it was unclear whether the coercive measures
carried out under China’s population control policy fit into the established
scheme for granting asylum to refugees.”” Following nearly a decade of
political crossfire, an amendment to the Immigration and Nationality Act (INA)
broadened the definition of refugee to include those who are forced to undergo
an abortion or sterilization.” While it has provided much needed relief for
many Chinese refugees, there has also been considerable disagreement
concerning the scope of the law in terms of who should be protected.

A. Section 101 of the INA Prior to 1996

The INA was amended in 1982, offering refuge to immigrants seeking to
escape persecution.™ Section 101(a)(42)(A) of the INA defines “refugee” asg
follows: “any person who is outside any country of such person’s nationality . .
. who is unable or unwilling to return to . . . that country because of persecution
or a well-founded fear of persecution on account of race, religion, nationality,
membership in a particular social group, or political opinion.”™ However, since
Chinese refugees did not begin seeking asylum in the United States until the
late 1980s, the potentially persecutory effects of a coercive population control
policy were not contemplated in the initial definition.”® Therefore, the
circumstances of refugees who were fleeing China because of its family
planning policy did not fit neatly into any of the five categories enumerated in
Section 101(a)}(42)(A).”" As a result, being forced to abort a pregnancy or
undergo sterilization was not recognized as grounds for asylum in the United
States until nearly a decade after the first refugees sought asytum.”™

In 1989, the Board of Immigration Appeals (BIA) greatly limited the
ability of Chinese immigrants to gain asylum with its decision in Matter of
Chang.” Chang, who had two children with his wife, argued that he had a well-
founded fear of persecution because if he returned to China he would be
foreibly sterilized due to his membership in a social group that opposed China’s
population control policy.* The court held that the policy was not persecutory
on its face and that an individual seeking asylum must demonstrate that the
policy was selectively, or more severely, applied based on one of the five
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elements listed in Section 101(2)(42)(A) of the INA.®' By placing all of its
focus on China's population control policy as written, the court failed to
recognize its realities.” The prevalence of forced abortions and sterilizations as
methods of enforcement was much greater and the Chinese government was
much more to blame than the United States imagined.™

The BIA decision in Chang was met with great criticism and immediate
attempts to overrule it, but continual setbacks impeded the process for more
than six years.* Congress proposed the Emergency Chinese Immigration Relief
Act in 1989, which would have provided for careful consideration of asylum
applicants who expressed fear of persecution under China’s population control
policy.® However, President George H.W. Bush vetoed the bill*® Despite
strong legislative support and his own agreement with the overall goal of the
Act, the President believed that he could “accomplish the laudable objective of
Congress” by executive action, thereby preserving his ability to manage foreign
policy.”” An Executive Order issued shortly before his term ended would have
produced virtually the same results as the 1989 Act, but because it did not
appear in the INS publication of the 1990 asylum regulations, federal courts
continued to disagree as to whether Chang was good law.®® While the Clinton
administration initially supported the BIA’s decision in Chang, it changed its
position in 1994.% In 1996, Congress finally passed legislation that resolved the
long-standing inconsistencies resulting from the aftermath of Chang.”

B. Section 601 of the IIRIRA

On September 30, 1996, President Chinton signed into law the IIRIRA,
overruling the BIA’s holding in Chang.”' Section 601 expanded the definition
of refugee, adding the following sentence to the end of section 101(a}(42) of
the INA:

For purposes of determination under this Act, a person who has been
forced to abort a pregnancy or undergo involuntary sterilization, or
who has been persecuted for failure or refusal to undergo such a
procedure or for other resistance to a coercive population control
program, shall be deemed to have been persecuted on account of

81. Id. at 43.44,
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political opinion, and a person who has a well founded fear that he or
she will be forced to undergo such a procedure or subject to
persecution for such failure, refusal, or resistance shall be deemed to
have a well founded fear of persecution on account of political
opinion.”

From the outset there was concern that section 601 was gender-biased.”
Critics argued that it would be easier for females who had undergone a forced
abortion to claim asylum under this amended definition than it would be for the
father of an aborted child.* The courts wasted very little time in addressing this
issue and attempted to eliminate the possibility that section 601 would protect
men less than women.*

1. Judicial Interpretation of Section 601

The BIA broadly interpreted the scope of section 601 with its 1997
decision in Matter of C-Y-Z, holding that a male asylum applicant could “stand
in the shoes” of his wife to establish eligibility on the basis of her forced
abortion or sterilization.”® The court concluded that forcible application of
China’s coercive population control policy to a man’s wife constituted past
persecution that would allow him to make a “bona fide and non-frivolous”
claim based on harm that had impacted her more intimately than him.”” While
some criticized the court for providing little reasoning for this broad statutory
interpretation,” others heralded the BIA for its “attempt to ensure that men and
women [were] afforded equal protection under the amended asylum statute,
despite ambiguity in the statute.””

The court expanded on the principles it established in C-Y-Z in Matter of
Y-T-L, where it held that coerced sterilization is a “permanent and continuing
act of persecution that {deprives] a couple of the natural fruits of conjugal
life.”' In doing so, the court departed from a longstanding principle of refugee
law: the “prospective view” of harm.'”" An asylum application is typically
denied where there is evidence of a “fundamental change in circumstances,”
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Pub. L. No, 104-208, § 601, 110 Stat. 3009-546 (1996) (codified as amended at 8 U.S.C.
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causing there to no longer be a “well founded fear of persecution.” Prior to
Y-T-L, it was unclear whether sterilization could be considered a change in
circumstances."”® However, in Y-T-I the BIA concluded that only changed
country conditions could rebut the presumption of a well-founded fear once
persecution has been established.'” Sterilization itself cannot constitute a
change in circumstances that would warrant a denial of asylum.'”

2. Narrowing the Doctrine of C-Y-Z

It was not long before resistance to the court’s broad interpretation of
section 601 began to develop.'® This opposition was stimulated in large part by
the high number of asylum applicants from China.'"” Originally, the HIRIRA
placed a cap of 1,000 on the number of refugee and asylum applications that
would be admitted each year in order to ease concerns that the amendment
would encourage a huge influx of Chinese asylum seekers.'”® However, the
REAL ID Act of 2005 removed this cap on the number of individuals who
could be granted asylum under section 601.'" Additionally, resistance was
motivated in part by fear that the law would be misused to further illegal
immigration.'*®

Whatever the reasons for this growing criticism, the court responded by
reigning in the decision of C-Y-Z. In Matter of J-H-S, the court held that the
simple fact of the birth of a second child does not require a finding that the
person faces persecution on return to China.'"' Evidence concerning the
country’s population control policy showed considerable variation in
enforcement among regions and localities.''> As a result, an asylum applicant
must provide proof of the details of the population control policy that are
relevant to his or her case.!'” In a further sign of narrowing the doctrine, the
court in Matter of T-Z held that not all forms of economic pressure exerted by
the governiment in an attempt to promote smaller families rise to the level of
coercion.'® The economic deprivation must amount to persecution, which
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Planning Practices, 59 MEe. L. Rev. 169, 176 (2007) (quoting 8 CFR. §
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requires a showing of harm that is of a “severe nature.”*"* Although these cases
may have limited the reach of C-Y-Z, it was a Second Circuit decision in June
of 2007 that delivered the most damaging blow.''¢

3. Lin v. U.S. Department of Justice

Ten years after the BIA first announced that asylum would be extended to
the spouse of a woman forced to undergo an abortion or sterilization, a “deeply
divided”!"” Second Circuit held that section 601 of the IIRIRA is unambiguous
and does not extend automatic refugee status to spouses or unmarried partners
of those individuals that are expressly protected under the statute." The
Second Circuit, which had deferred to the BIA decision in C-Y-Z in prior cases,
stated, “It]o the extent that deference implicit in these cases can be read to say
that deference is due, they are overruled.”’"” The Second Circuit was the first
federal circuit to deny asylum to spouses as a matter of law,'™ but not the
last."” Recently, in Zheng v. Antorney General, the Third Circuit adopted the
reasoning of the Second Circuit in Lin, overruling a previous case in which it
had upheld the BIA’s decision in C-Y-Z.'"** These decisions to overrule C-¥-Z
have created a split among the circuits with the rulings of the Second and Third
Circuits differing from that of four others.'”

According to the majority in Lin, the language of the statute could not be
clearer in its reference to “a person” rather than a couple.'* Under this holding,
a person has been forced to abort a pregnancy or undergo involuntary
sterilization only if they have “physically undergone” the procedure.’® The
majority opined that if Congress had intended to extend protection to the
spouse or partner of someone who has been physically subjected to such a
procedure, it could have said so explicitly.'” The court further explained that
failing to follow the plain language of the law for ten years did not require it to
do so indefinitely.”’

In order to qualify for asylum under Lin, a spouse or partner of a woman
who has been forced to undergo an abortion or sterilization must demonstrate

115. Id. at 173.

116. See Linv. U.S. Dep’t of Justice, 494 F.3d 296, 309 (2d Cir. 2007).

117, Goldstein, supra note 4.
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that he has engaged in “other resistance” to a coercive population control policy
and that he would be subjected to persecution for this resistance.'” The phrase
“other resistance” is ambiguous and leaves room for the BIA’s “reasonable
interpretation.”'” However, “other resistance” does not include the woman
undergoing an abortion or sterilization or her resistance to the policy."® While
this evidence is not irrelevant to the determination, standing alone it will not
result in an automatic grant of asylum for a husband or partner.””’

Supporters of the broad interpretation expounded in C-Y-Z argue that the
Second Circuit’s decision constitutes “a severe narrowing of who is meant to be
protected.”* Those who oppose it have expressed hope that the holding will
stimulate intercircuit dialogue and more widespread recomsideration of the
BIA’s decisions in C-Y-Z and Y-T-L.'* Indeed, with the recent holding in
Zheng it seems that the hopes of those in the Jatter group may have come to
fruition. Regardless of the disagreement over whether these holdings are
correct, it is clear that many Chinese immigrants will find it more difficult to
obtain asylum as a result. If a case of this nature goes to the United States
Supreme Court, a decision favoring the rulings of the Second and Third
Circuits could impact many more asylum seekers. This has prompted swift
legislative action.

11 H.R. 3552

As a result of the Second Circuit decision in Lin, former New York
Representative Vito Fossella introduced a bill in the House of Representatives
on Septemmber 17, 2007.* The legislation proposed by Fossela, House
Resolution (H.R.) 3552, would have “amendled] the Tmmigration and
Nationality Act to include within the definition of ‘refugee’ spouses of persons
who have been forced to abort a pregnancy or undergo involuntary

198, Id. at 309-10; see alse § U.S.C, § 1158(5)(3)(A) (2006 (stating that “[a] spouse
or child . . . of an alien who is granted asylum under this subsection may, if not otherwise
eligible for asylum under this section, be gramted the same status as the alien if
accompanying, or following to join, such alien.” Derivative agylum under § 1158(b)(3)(A) is
oniy available where the victimized spouse has already been granted asylum. Thus, it is in
those situations where a spouse precedes his significant other in traveling to the U.S. that he
or she would need to demonstrate “other resistance™).
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132. Goldstein, supra note 4 {quoting New York Law School professor and
immigration expert, Lenni Benson).

133, Martin, supra note 98, at 2076 (arguing that Section 601 of the TIRIRA was
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sterilization,”"* Fossella was prompted to draft this legislation when only one
day after the Second Circuit’s decision in Lin an immigration judge in
Manhattan was forced to order the removal of a Chinese refugee.'*® Jiang
Meijiao’s rejected asylum claim was based on the fact that her husband was the
victim of forced sterilization after attempts to sterilize her failed because of
complications resulting from giving birth.'”’

Although the bill did not ultimately pass,' this proposed legislation is
significant in its recognition that an individual may be persecuted through the
coerced abortion or sterilization of a spouse. Regarding the motivation behind
the bill, Representative Fossella stated:

I think it’s self-evident that China has a barbaric policy of forced
sterilization and abortion, and I think it brutalizes not just the person
forced to undergo it but also the spouse,'*

This legislation will help provide safety and a new beginning . . . [It]
recognizes the extreme physical and emotional trauma caused by
China’s policy of forced abortions and sterilizations on parents. I
believe Congress has a responsibility to do the right thing and help
families who have already suffered so greatly.'*

Despite his impassioned statement and noble aspirations, not everyone
agreed with the Representative’s assertion that his bill would accomplish “the
right thing.”

A. Criticism of HR. 3552

1. Abuse of the Law

Fossella’s proposed legislation flew in the face of those who oppose
extending the protection offered by section 601 of the IRIRA. Some have
argued that Section 601 “facilitated a dramatic rise in the number of Chinese
migrants smuggled into the U.S.”"*' These individuals suggest that when the
amendment extended the definition of refugee in 1996, it created a safety net
which has allowed smugglers to assure Chinese immigrants that if apprehended
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136, Press Release, Former Representative Vito Fossella, Representative Fossella
Introduces Legislation to Help the Vietims of China’s Barbaric Forced Sterifization Policy
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on arrival, they can claim asylum.'” Proponents of repealing section 601
contend that the law grants prima facie asylum eligibility to many Chinese who
are migrating for economic reasons and are not truly refugees.'” Thus, some
believe that extending the definition of refugee will inundate the BIA with
additional cases of those who will fabricate stories to meet the broader
criteria.'**

The logic of this argument is unpersuasive. During debate on section 601,
Representative Christopher H. Smith wisely pointed out that individuals who
are willing to lie in order to receive asylum would change their story to fit
whatever laws are in place to regulate it.”* “Problems of proof are inherent to
immigration proceedings of all kinds: fraud is not a persuasive rationale for
denying asylum to a particular class of Chinese asylum applicants,”**°
Furthermore, it may be considerably more difficult to obtain asyhum based on
China’s coercive population control policy than these opponents suggest. While
the REAL ID Act of 2005 removed numerical limits on grants of asylum based
on claims of forced abortion or sterilization, other provisions set forth in
section 101 of the Act will make it harder for new applicants to prove their
claims.¥ In fact, in Qui v. Ashcroft, the Second Circuit actually criticized the
BIA’s standard of proof as being so high that it allowed administrative decision
makers to reject whichever applicants they happened to disfavor.'*®

Not only does the Act codify case law placing the burden of proof on the
asylum-seeker to demonstrate that he or she meets the definition of refugee
under section 601, but it also requires an applicant to provide either
corroborating evidence or “cogent reasons behind the lack of such evidence*
if an immigration judge finds that such information is necessary to determine
that the claim is credible.'® While this assessment of credibility can be
difficult, Congress believed that the assessment in cases based on coercive
family planning policies was no more complex than in asylum cases based on
other factual circumstances.’! Therefore, Congress reduced the risk of fraud by
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requiring the same burden of proof for section 601 asylum-seckers as for those
seeking asylum under other conditions.'*

Any asylum policy has some potential for abuse, as there will always be
individuals who are willing to fabricate claims of persecution. However, this
does not mean that we should ignore the immense benefits that have resulted
from section 601, the long-standing reliance thereon, and the importaace of
extending protection to all of those who have credible claims of persecution.'
Concerns with credibility may be addressed through careful “case-by-case
adjudication,” but should not result in “wholesale denial.”*** There is evidence
that individuals whose claims are denied may face fines and torture at “re-
education camps” upon their return to China."® Therefore, our laws should be
broad enough to grant asylum to those individuals who can present credible
accounts of the suffering they have endured at the hands of the Chinese
government, '

2. Family Abandonment

The majority in Lin expressed concern that extending the definition of
refugee to include a spouse would motivate husbands to leave their wives
behind in China."” They feared that the policy would create an incentive for
married men to travel to the United States with no intention of sending for their
wives or children after obtaining asylum.'™® However, in a concurring opinion
written by Judge Robert A. Katzmann, several justices agreed that it is likely
that most husbands would find it advantageous to come with their wives when
it is possible because “doing so will buttress the credibility of their claims.”
Unfortunately, this is not always a viable option. Families rarely travel as a
cohesive unit given the high costs and dangerous risks of traveling to the U.S,
through the services of a smuggler, which are often utilized due to the
bureauvcratic hurdles that individuals face in obtaining the legal documents
needed to leave China,'®

While it might seem logical that the wife and mother of the family would
be the first to flee from China considering she is typically the one who has
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suffered from “egregious physical persecution,” this is simply npot the
custom. ' Generally, the husband and father forges the way for his family, who
will follow once he has established a home and the ability to support them.'* It
seems unfair to punish Chinese men who, in preceding their families, are
following the cultural practice of multitudes of refugees who have fled poor
living conditions in Ireland, Germany, Russia, and Central America throughout
history.'®® Conformity with cultural and historical norms in treading a path for
one’s family should not bear on the merits of a male applicant’s asylum
claim,'®

3. Focus on Marital Status

While some critics likely believed that H.R. 3552 would be an
unwarranted and unwise extension of section 601, others will argue that any
legislation of this nature must go further and provide equal protection to all
victims of China’s coercive population control policy. None of the federal
courts have gone so far as to extend per se asylum to unmarried fathers.'® In
the same vein, H.R. 3552 emphasized the institution of marriage, which is
“paramount and overrides countervailing hardships faced by [certain]
plaintiffs.”'% This bill was consistent with the opinion of the courts that
boyfriends, fiancés, and other unmarried partners are not comparable to
husbands because “the sanctity of marriage and the long term commitment
reflected by marriage place the husband in a distinctly different position from
that of an unmarried father.”'”’

-Cousts have upheld this bright-line rule against extending per se protection
to unmarried partners because concluding otherwise would force them to make
difficult distinctions between unmarried men who have a truly close and
intimate relationship with the woman forced to abort their child and the men
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who do not.'® However, this argument fails to address the fact that the entire

judicial process of granting asylum typically relies on a difficult determination
of credibility made by an immigration judge.'® A refugee who is seeking
asylum in the United States can rarely offer more than her word as to the
persecution that she has experienced, yet courts have been willing to judge the
credibility of her claim, as challenging as it may be.'” Why, then, are they so
unwilling to scrutinize the relationship that exists between two unmarried
partners?

“Marital status is a convenient but faulty substitute for accurate fact-
finding regarding persecution.”*”! We cannot continue to correlate the extent of
the harm a couple suffers following a forced abortion or sterilization with their
marital status.'’ The legal status of a relationship may be one way for a man to
establish persecution, but it should not be the sole determinative factor.'”™
While restricting eligibility to married couples may be an expedient way to
resolve claims of asylum, efficiency should never take precedence over
legitimate pain and suffering. To avoid arbitrarily denying relief to those who
may deserve a grant of asylum, immigration judges should examine the
intimacy of a relationship, rather than a document, to determine if the spouse,
though not physically harmed, nonetheless suffered persecution.'™ In
evaluating an asylum applicant’s claim of persecution, these judges are
frequently required to perform a searching inquiry into the background of the
individual in order to evaluate the veracity of this claim.'"”® A more detailed
probe of an unmarried man’s relationship with the woman directly targeted by
the persecution, though not easy, would not add significantly to this existing
burden.

The argument that a marital relationship is necessary to ensure that the
asylum applicant and the victim have a close connection reflects an outdated
view of the family."”® Divergence from the traditional family model has gained
increasing acceptance in the United States, as Americans acknowledge that a
family does not always consist of a married mother and father.'”” Through its
tmposition of a duty to pay child support, the law recognizes the responsibility
of a father who is not married to the mother of his child, yet fails to appreciate
any stake this same man has in the life of an unborn child conceived with a
woman to whom he is not married."® “An individual’s rights and
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responsibilities as a father should be acknowledged and respected, {regardless]
of whether he is or has been married to the mother of the child,”'™ Tt seems
grossly unfair to hold that the pain and suffering of unmarried victims of forced
abortion are less important than the pain suffered by a married couple.”™

Perhaps most troubling is the fact that many of those seeking asylum are
unmarried only because of China’s legal restrictions against marriage,’®' which
prevent women and men from marrying before the ages of 20 and 22,
respectively.' It is difficult to understand how this involuntary legal status
would diminish the pain that an individual feels at the forced sterilization of his
partner or the loss of a child." Furthermore, this prohibition against marriage
constitutes an integral part of China’s population control policy,'™" and, as such,
should not be validated by the courts.

Additionally, the marital status of a person should not be determinative
because Congress’s original intent was to grant relief for the violation of a
person’s basic right to procreate, which exists regardless of marital status.'® In
its Memorandum discussing the IIRIRA, the INS General Counsel specifically
stated that in determining whether to grant asylum, immigration judges should
consider “the degree of trauma, both emotional and physical.”’*® Furthermore,
the legislative history of the IIRIRA reveals no intention for asylum fto be
limited to married couples. In debates concerning China’s family planning
policy, the word “couple” was repeated, while “spouse” and “married couple”
were not used.'® Had Congress intended to limit the statute to married couples,
it is logical to assume that words to that effect would have been used in the
congressional report.'®® Instead, the emphasis of the congressional discussions
centered largely on the idea that something should be done for all victims
impacted by China’s population control policy, not just the physical victims of
a forced abortion or sterilization.'”
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B. The Pressing Need for HR. 3552

1. Reexamining the Aim and Impact of China’s Coercive Population Control
Policy

Despite the fact that H.R. 3552, as proposed, would have failed to extend
protection to the unmarried partner of a woman who has been forced to abort a
pregnancy or undergo sterilization,' it is an important and necessary step in
the right direction. H.R. 3552 would have provided equal protection for both
men and women, recognizing a man’s stake in the pregnancy or fertility of his
wife and placing his suffering on the same level as hers. In the interest of
equity, it must be recognized that the harm resulting from the enforcement of a
population conirol policy impacts both spouses at whom it is directed when it is
clear that they both opposed such measures,

To suggest that only the woman who underwent a forced abortion or
sterilization was persecuted is to ignore that in China this government action is
explicitly directed against both husband and wife for violating the country’s
population control policy."”" This argument was advanced in Judge Sonia
Sotomayor’s concurring opinion in Lin, where she expressed that “ftihe harm
[of the policy] is clearly directed at the couple who dared to continue an
unauthorized pregnancy in hopes of enlarging the family unit.”"'

As we have seen, enforcement mechanisms utilized by local officials
frequently target others in addition to the woman herself. The Chinese
government often administers its population control policy by persecuting an
entire family when one of its members acts in violation.'”® Families that have
exceeded their birth limit are persecuted for this violation through the forced
sterilization of one parent as well as economic deprivation, stigmatization, and
constant governmental intrusion into their private lives.”* A family may
struggle to survive in the face of these consequences. Taking all of this into
account, it is difficult to understand how the practical implications of China’s
coercive population control policy weigh any less heavily on a husband and
father.

When one spouse is subjected to forced abortion or sterilization, it
“naturally and predictably has a profound impact on both parties to the
marriage.”'*> The forced abortion or sterilization of a woman “deprive[s] a
couple of the natural fruits of conjugal life”: a child who might have been born
to them.'*® In most cases, the forced abortion or sterilization of one spouse will
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directly affect the reproductive capacity of the other.””’ Additionally, a husband
may suffer “emotional and sympathetic harm” when his spouse is mistreated
and his shared reproductive rights are infringed upon in such an obtrusive
manner.'” Some suggest that an individual may be persecuted simply by
witnessing the physical harm of someone with whom he or she has an intimate
relationship.’® Given the realities of the impact of China’s coercive population
control policy, how can the U.S. in good faith continve to deny that “one has
suffered harm or injury sufficiently severe to constitute persecution when one’s
spouse is forced to undergo an abortion or sterilization?”*"

2. Recognizing the Right to Procreate

The right to bear children is internationally regarded as one of the most
cherished human rights.?®" In a concurring opinion in C-Y-Z, Board Member
Lory D. Rosenburg stated, “The right to privacy, the right to have a family, the
right to bodily integrity, and the right to unfettered reproductive choice are
fundamental individual rights, recognized domestically and internationally.™*
Indeed, international law recognizes reproductive rights that guarantee all
individuals “the right to decide freely and responsibly the number, spacing, and
timing of their children” and “the right to make decisions concerning
reproduction free of discrimination, coercion, and violence.”** Giving birth is a
basic human right that should not be denied for any political, economic, or
cultural reasons.”™

A fundamental right to procreate has long been accepted within American
jurisprudence. One of the earliest cases in the United States recognizing this
right was Skinner v. Oklahoma ex rel. Williams, in which the defendant claimed
that Oklahoma’s Criminal Sterilization Act violated the Equal Protection
Clause of the Fourteenth Amendment.’” The Court held that reproduction is
“one of the basic civil rights of man” and deemed involuntary sterilization a
particularly egregious infringement on this fundamental right. In Guo Chun
Di v. Carroll, the court held that there is little doubt that the phrase “political
opinion,” as defined in § 101(a)(42) of the INA, encompasses an individual’s
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views regarding procreation.”™ As a right protected under the Bill of Rights,
reproductive freedom is analogous to other fundamental rights that are well
recognized as legitimate grounds for a grant of asylum based on persecution
resulting from political opinion, such as the freedom of religion and freedom of
speech.?®

Reproductive self-determination is a human right that is not exclusive to
women, despite the fact that it is women who generally experience the direct
effect of China’s population control policy. For both men and women, denial of
the choice to remain fertile or procreate constitutes persecution on the basis of
political opinion.*” This choice should be protected under U.S. asylum laws to
the same extent as other fundamental rights and without regard to gender.
According to Rosenberg, the denial of reproductive rights provides the basis for
granting asylum to both the person directly victimized and their spouse or
partner when both are fleeing coercive family planning policies.'

V. CONCLUSION

While overpopulation represents a legitimate concern in China, it does not
justify the violation of basic human rights that occurs when an individual or
one’s spouse is forced to undergo an abortion or sterilization. Extending asylum
law in the United States to protect the spouse of an individual facing this type
of persecution is a difficult decision that requires one to balance the negative
consequences that could result against the importance of granting asylum to
those who present credible claims of persecution under China’s coercive
population control policy. Concerns about an overflow of immigration into the
United States and abuse of the system should always be taken into account in
the formulation of new asylum law. However, the arguments advanced by those
who would oppose expanding the protection offered by section 601 fail to
present compelling reasons for the continued disregard of the persecution
suffered by a man whose wife is forced to abort their child or undergo
sterilization.

In weighing the importance of legislation like H.R. 3552, policymakers
should carefully consider whether failure to take action could be seen as
implicitly consenting to the continued violation of the human rights of
thousands of Chinese citizens. The U.S. cannot continue to stand by and
observe this gross indifference to the fundamental right of reproductive
freedom for Chinese men, A change in U.S policy would not bring an end to
the imposition of excessive fines, forced sterilization, or late-term abortions
that are a reality for many couples in China. However, it would recognize the
far-reaching impact of the country’s coercive population control policy and in

207, Guo Chun Di v, Carroll, 342 F. Supp. 858, 872 (E.D. Va, 1994).
208, Id.

209, Stewart, supra note 102, at 189,

210. Rabkin, supra note 31, at 991,



2009] STANDING IN HER SHOES 227

doing so, would provide a safe-haven for men and women who have suffered
from this type of egregious persecution.






