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“FACTS ARE STUBBORN THINGS:™*
IRREGULAR HOUSING IN THE TEXAS COLONIAS

Guadalupe T. Luna*

ABSTRACT

This article recounts a shared research trip in 1993 to test theoretical
models that ignored the impoverished and the unique land use patterns in
border-region colonias. Colonias are irregular housing structures that escape
building code standards and lack the benefit of clean water, utilities, and health,
safety and welfare law. The absence of zoning laws, land use planning
mechanisms, and other legislation that addresses the impoverishment of colonia
residents illustrated a construct in dire need of investigation. This article, in
addressing the results of a joint effort between Professors Jane Larson and
Guadalupe Luna, illustrates what transpires when theory is applied to facts and
underscores the value of empirical research from the “bottom-up.” The
evidence uncovered by this investigative journey exposed the causal linkages
between law and the marginalization of population groups struggling to

*  Professor and core founding member of the Indiana Institute of Technology Law
School. The author thanks Professor Elizabeth Mertz and the editors for their much-
appreciated recognition of Professor Jane E. Larson. The author especially thanks the editors
for the assistance facilitating this article. Finally, the author thanks Associate Dean andré
cummings at the Indiana Tech Law School for his greatly appreciated input in this tribute to
Jane.

1. Quote I recall stenciled on a restaurant ceiling beam located in a gas station off of
U.S. Highway 69 on the Indiana/Michigan border. The original quote is attributed to John
Adams. THE QUOTABLE JOHN ADAMS 150, (Randy Howe ed., 2008).
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maintain “pride of ownership” while employed in underserved economies.
Ultimately, the project demonstrates the ongoing value of empirical research
grounded in the reality of marginalized and distressed communities.
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INTRODUCTION

In 1993, Professor Jane Elizabeth Larson and | jumped outside of the legal
formalism tethered to law libraries and traveled to the El Paso colonias in
Texas.? We were both fairly new professors at the time, and we had been
friends since our days in law school editing the “Law and Inequality Journal.”
We wanted to expand our legal research on subordination and marginalization
to include the voices and perspectives of those residing in the Texas colonias.
The conditions of the Texas colonias offered insight not only from a race-
consciousness perspective but also for studying housing insufficiency and its
impact on people of color.* Colonias — irregular housing structures that escape

2. At that time Professor Larson and | were influenced by the scholarship of Professor
Frances Ansley and her work and activism against the Free Trade Agreement in light of its
impact on women working in the maquiladora plants on both sides of the U.S.-Mexico
border. See, e.g., Frances Ansley, The North American Free Trade Agreement: The Public
Debate, 22 GA. J. INT’L & Comp. L. 329 (1992). Professor Larson and I were also influenced
by the work of Professor Henry McGee and his “Lost Cities at the Border” projects. See
Henry W. McGee, Jr. & David F. Fuentes-Romero, Lost Cities at the Border: Unlawful
Habitation in Mexico and the United States 3 (Sept. 6, 1990) (unpublished manuscript)
(available from Border Research Inst., N.M. State Univ.). The scholarship and activism of
Professor Catharine MacKinnon of the University of Michigan Law School also proved
invaluable when we initiated our project.

3. University of Minnesota, Law and Inequality: A Journal of Theory and Practice.
Established in 1981, the Journal examines “the social impact of law on disadvantaged
people.” The Journal is available at http://www.law.umn.edu/lawineg/index.html.

4. This conception of bottom-up research stems in part from the scholarship of
Professor Mari Matsuda, New Legal Realism, Critical Race Theory, and Latina/o Critical
Legal Theory. In looking at the intersection of law and subordinated communities, this focus
illustrates how law marginalizes outsiders who are in part unable to achieve equality or
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building code regulations — are concentrated in “rural, unincorporated
subdivisions along the United States-Mexican border.” The varied and diverse
housing structures are commonly constructed of inferior materials that fail to
meet federal or state building codes.® While many buildings exhibit a pride of
ownership with colorful address plaques, many began as low-quality mobile
homes, and a few of the ones we witnessed consisted of cereal box materials or
haphazard wood planks left by former owners.’

Health, safety and welfare regulations are absent from colonia settlements
that are situated primarily in annexed rural areas.® Without the applicable
building code or zoning framework that protects urban residents, their colonia
counterparts survive without the benefit of clean water, utilities or sewage
disposal.” The lack of roads and other urban infrastructure consequently cause
colonia residents, who are primarily of Mexican descent, to experience unsafe
and unhealthy housing conditions.”® Colonia settlements are not specific to
Texas, and are primarily found in the unincorporated territories that skirt urban
regions in the Southwest.* The lack of safe and affordable low-income housing

access, for example, elusive remedies to disparate treatment. See, e.g., Philip D. Ortega, The
Chicano Renaissance, in LA CAUSA CHICANA, THE MOVEMENT FOR JusTICE 53 (Margaret M.
Mangold ed., 1971-72) (“Mexican Americans themselves were kept at arm’s length as
outsiders.”); Mari Matsuda, Public Response to Racist Speech: Considering the Victim’s
Story, 87 MicH. L. Rev. 2320 (1989) (the term “outsider” is used to avoid term ‘minority;’
the term ‘minority’ contradicts ‘the numerical significance of the constituencies typically
excluded from jurisprudential discourse.”). For example of the invisibility of Latina/o groups
within legal scholarship. See, e.g., Berta Esperanza Hernandez-Truyol, Las Olvidadas-
Gendered in Justice/Gendered Injustice: Latinas Fronteras and the Law, 1 J. GENDER, RACE
AND JUST., 355 (1998).

5. U.S. GEN. ACCOUNTING OFFIcE, GAO/RCED-91-37, RURAL DEVELOPMENT:
PROBLEMS AND PROGRESS OF COLONIA SUBDIVISIONS NEAR MEXIcO BORDER (Nov. 1990)
[hereinafter RURAL DEVELOPMENT: PROBLEMS AND PROGRESS OF COLONIA SUBDIVISIONS].
Colonias is a Spanish term denoting a “community or neighborhood.” Id. Colonias are
characterized “where one or more of the following conditions exist: substandard housing,
inadequate roads and drainage, and substandard or no water and sewer facilities.” Id. In
Texas colonias exist along the Mexico border with El Paso reporting the largest sized
population of colonia inhabitants. Id. at 3.

6. Id.at3.

7. Field notes from research trip by author (1993) (on file with author).

8. See, e.g., What is a Colonia?, Tex. Sec’y. OF STATE,
http://sos.state.tx.us/border/colonias/what_colonia.shtml (last visited Mar. 31, 2013).

9. In the colonias researched, less than 1% had sewage systems. RURAL
DEVELOPMENT: PROBLEMS AND PROGRESS OF COLONIA SUBDIVISIONS, supra note 5 at 1.

10. See, e.g., FEDERAL RESERVE BANK OF DALLAS, TEXAS COLONIAS, A THUMBNAIL
SKETCH OF THE CONDITIONS, ISSUES, CHALLENGES AND OPPORTUNITIES (2002) [hereinafter “A
THUMBNAIL SKETCH™].

11. Not unlike in Texas, low wages in California systemically helped to create and
expedite farmworker colonias. Even today, unconscionable colonia residential circumstances
plague farmworker communities across a number of locations. See, e.g., Facts About
Farmworkers and Colonias, U.S. DePT. oF HOUSING AND URBAN DEev., (Mar. 6, 2008)
(farmworkers’ average income is $5,000); United States v. Duro, 625 F. Supp.2d 938 (C.D.
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in El Paso, and the desire to escape urban crime, force low wage earners to live
in the colonias.™ The low wages that seasonal and migrant workers garner in an
overly tight housing market makes finding safe housing nearly impossible.*®
The insufficiency of affordable housing units in urban areas also affects low
wage earners in the service industries throughout El Paso.** In scattered
locations throughout the Southwest, many colonias begin as outlying mobile
home parks in unannexed county areas that thereafter grow into large and
significant colonias.”® The burgeoning globalization of the market further
fueled the additional colonia expansion in the region.

As property professors, Professor Larson and | had numerous questions
about the atypical real estate “developments” that define colonia use and
growth, and the legal loopholes that facilitated the rise of colonia communities
on former agricultural lands. We found it difficult to reconcile the absence of
regulation in the colonias with the building, zoning, and health and safety
standards otherwise required in urban housing developments. We further
struggled with the ongoing racism that taints the region and its legacy that
followed the United States-Mexican War in 1848.% Since that time, various
civil rights legislation and judicial rulings have somewhat diminished the
persistent segregation,’” the tradition of rigidly enforced Jim Crow “laws,” and
the disparate treatment of Blacks,® Mexicans,’® and the Indigenous in the

Cal. 2009). For further context concerning the housing challenges of farm laborers, see
generally llene Jacobs, Farmworker Housing in California, 9 LA Raza L.J. 177 (1996)
(linking the problems of low wages and deficient housing that many farmworkers face).

12. See, e.g., MicH. CiviL RIGHTS COMM’N, A REPORT ON THE CONDITIONS OF
MIGRANT AND SEASONAL FARMWORKERS IN MICHIGAN (2010),
http://Amww.michigan.gov/documents/mdcr/MSFW-Conditions2010_318275_7.pdf; UFW of
Fla. Housing Project, Inc. v. City of Delray Beach, 493 F.2d 799 (5" Cir. 1974) (allegations
that city racially discriminated for refusal to permit proposed low income housing
connections to water and sewage systems).

13. Guadalupe T. Luna, “Agricultural Underdogs” and International Agreements:
The Legal Context of Agricultural Workers Within the Rural Economy,” 26 N. M. L. REv. 9,
30 (1996) [hereinafter Agricultural Underdogs].

14. 1d. at 30. See also A THUMBNAIL SKETCH, supra note 10.

15. See, e.g., Guadalupe T. Luna, United States v. Duro: Farmworker Housing and
Agricultural Law Constructions, 9 HASTINGS RACE AND POVERTY LAw L.J. 397 (2012).

16. The U.S.-Mexican War is recognized as one of the “deadliest wars” in American
history in terms of disease, with a mortality rate of 100 per 1,000 soldiers. RICHARD BRUCE
WINDERS, MR. POLK’S ARMY: THE AMERICAN MILITARY EXPERIENCE IN THE MEXICAN WAR
(1997). In the Treaty of Guadalupe Hidalgo that ended the Mexican-American War, the
United States promised to respect the property rights of Mexican citizens in the conquered
territory. Peace, Friendship, Limits and Settlement, Feb. 2, 1848, U.S.-Mex., art. VIII, 9 Stat.
922, 929 [hereinafter Treaty of Guadalupe Hidalgo].

17. See, e.g., Plessy v. Ferguson, 163 U.S. 537 (1896) (judicial ruling agreeing with
separate but equal doctrine).

18. See, e.g., Sweatt v. Painter, 339 U.S. 629 (1950).

19. See, e.g., Mendez v. Westminister Sch. Dist. of Orange County, 64 F. Supp. 544
(C.D. Cal. 1946), aff’d sub nom. Westminster Sch. Dist. of Orange County v. Mendez, 161
F.2d 774 (9th Cir. 1947); Plyler v. Doe, 457 U.S. 202 (1982) (right of undocumented
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region.® However, these legacies, as witnessed through the colonias, remain
intact. The remnants of racism and unequal treatment in the region have
cumulated in a lack of concern about impoverished racial groups employed in
agriculture and about how the informal economies of the border region have
promoted unsafe housing.?* In sum, the racism that remains in the region up
through the present frustrates both residents and housing advocates who seek
and struggle to improve the conditions of the colonias.??

This article revisits Professor Larson’s theoretical template that resulted
from our early field research in the Texas colonias.® Theory often discounts
facts in legal and non-legal scholarly investigations, and harm can occur when
those facts are ignored or primary pieces of evidence are treated as outliers.
The political land use debates of that time disregarded the factual realities of
the colonias when some of those involved in the debate were pushing for
lighter regulation of the housing sector.* For example, policymakers of the
time argued that fewer regulations in the housing market would lead to a
greater availability of housing options.?® Our research, however, had made us
aware that the facts surrounding colonia developments directly refuted the
theories that supported less governmental intervention in the housing market.

children to an education); Maria Pabon Lopez, Reflections on Educating Latina and Latino
Undocumented Children: Beyond Plyer v. Doe, 35 SETON HALL L. REv. 1373 (2005).

20. The El Paso region was home to numerous Indigenous communities that included
the Mansos, Piros, Janos, Sumas, Tanos, Tiguas, Tompiros, Apaches, and Jumanos. Today,
the Ysleta del Sur Pueblo is the only remaining organized group that is recognized by the
federal government. See YSLETA DEL SUR PUEBLO, http://www.ysletadelsurpueblo.org (last
visited Mar. 28, 2013). Other indigenous communities in Texas that have been there before
the “first contact in 1528” have yet to achieve formal standing under stringent federal
“standards.” See LIPAN APACHE BAND OF TEXAS, http://www.lipanapachebandoftexas.com
(last visited Mar. 28, 2013).

21. “Agricultural Underdogs,” supra note 13, at 29-33 (citing to interviewees). See
also Jacobs, supra note 11 (general housing challenges confronting farm laborers).

22. Advocates instigated investigations of illegal developer actions in the colonias
with the Texas State Attorney. See, e.g., Anna Borgman, State Investigation of Illegal
Colonias Sought, THE MONITOR, June 23, 1993, at 3. Before 1989, the Office of Attorney
General of Texas did not have “direct authority to enforce laws related to development of
subdivisions or the sale of lots without utilities or a guarantee of utility service.” Historical
Sketch of Texas Laws Related to Colonias Remediation and Prevention, OFFICE OF THE
ATT’Y GEN. OF TEX. (2010), https://www.oag.state.tx.us/consumer/border/colonias.shtml.
The Texas Attorney General provides a webpage enumerating the history of state law on the
colonias. Id.

23. Jane E. Larson, Free Markets Deep in the Heart of Texas, 84 Geo. L.J. 179 (1995)
[hereinafter Free Markets]; Jane E. Larson, Informality & Illegality, and Inequality, 20 YALE
L. & PoL’y Rev. 137 (2002).

24. Free Markets, supra note 23, at 180.

25. 1d.
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Part | addresses Professor Larson’s legal realism approach testing the
limitations of free market theories.” Employing a bottom-up, multi-
disciplinary, and empirical approach to the study of the colonias, this form of
legal realism conflicted with free market ideologies, which were based on
incomplete models and data.” During Professor Larson’s first journey to the
colonias, she discovered that efficiency-based models disregarded the causative
impact and consequences of colonia developments on the working poor,
comprised primarily of Mexican descent?® In my own work, | further
addressed the impact of agricultural law on the farmworkers residing in the El
Paso region.” My article rejected the legal formalist approach implicit in
federal law and criticized the weak statutory enactments that had failed to
provide farmworkers fair wages and safe housing opportunities.*® Using legal
formalism as a legislative framework can in fact help to institutionalize the
subordination of workers, as with legislation that deprives workers of the right
to improve the terms and conditions of their employment.® The statutory
constraints behind such agricultural laws that hurt marginalized farmworkers
were irreconcilable with the human rights goal of providing adequate housing
and wages for all workers, because they denied those rights to marginalized
laborers who are critical to the nation’s food production.*

With a focus on gender, Part Il provides an update on the conditions of the
colonias since our first El Paso trip and emphasizes the need for a multi-
disciplinary approach to injured and harmed communities. Women residing in
the colonias employed in low wage jobs such as canneries, slaughterhouses or

26. In comparison, a legal realism approach looks to the specificity of each issue. See,
e.g., Lon L. Fuller, The Forms and Limits of Adjudication, 92 HARv. L. Rev. 353, 357 (1978)
(law and social reordering resulting from adjudication).

27. THE LIBERTARIAN PARTY NAT’L COMM., LIBERTARIAN PARTY 2012 PLATFORM
(2012).

28. Free Markets, supra note 23, at 187-188.

29. WIiLLIAM KANDEL, PROFILE OF HIRED FARMWORKERS, A 2008 UrPDATE, U.S. DEP’T
OF AGRIC. ECON. RES. REPORT (2008), available at http://www.ers.usda.gov/publications/err-
economic-research-report/err60.aspx#.UWtOOb9dVzo. See also Luna, supra note 15.

30. “Agricultural Underdogs,” supra note 13 (citing to interviewees).

31. National Labor Relations Act, 29 U.S.C. § 152(3) (2012) (“not include any
individual employed as an agricultural laborer.”).

32. This results in part from the federal rules that exclude farmworkers from the right
to petition for fair wages in contrast to non-agricultural workers. The federal exclusion for
agricultural workers structurally ensnares them in disparate working conditions particularly
where state law also denies them protections extended to non-agricultural workers. See, e.g.,
29 U.S.C. 88 1801-1872 (2012). Nor does farm legislation provide incentives for agricultural
employers to compensate their workers fairly. See, e.g., Complaint, Luna v. Del Monte Fresh
Produce, No. 06-21015 (S.D. Fla. 2006), available at
http://www.splcenter.org/sites/default/files/Luna_v._Del_Monte_complaint.pdf. See also
Howard Erlanger et al., Is It Time for a New Legal Realism?, 2005 Wisc. L. Rev. 339
(2005).
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in the fields often lack safe and affordable housing opportunities.** Moreover,

women at the border have long confronted health issues related to the stress and
reality of residing in underserved communities. The lack of health insurance
and accessible health care providers impose further risks for the women of the
colonias and their families.**

Despite this background, a few gains have emerged since our research
trip, including federal and state governmental programs to improve conditions
in the colonias.® Government programs, within some limitations, have
expanded access to water and other utilities in select remote areas.*® In a few
instances, housing for farmworkers has been constructed using federal funds,
although not at levels sufficient to match the residential needs of workers in the
sector.”” Yet, notwithstanding legislation to control their growth, colonias form
in places where the agricultural industry or underserved employment sector

33. Documented and undocumented work in the agricultural sector, and they both face
a number of challenges. See, e.g., SOUTHERN POVERTY LAw CENTER, INJUSTICE ON OUR
PLATES (2010); Maria Ontivieros, Lessons From the Fields, Female Farmworkers and the
Law, 55 ME. L. Rev. 157 (2003); Robin R. Runge, Failing to Address Sexual and Domestic
Violence at Work: The Case of Migrant Farmworker Women, 20 AM. U. J. GENDER Soc.
PoL’y & L. 871 (2012).

34. The health challenges colonia residents confront are well-documented and still
exists today. See, e.g., T.W. Hejkal et. al., Viruses in a Community Water Supply Associated
with an Outbreak of Gastroenteritis and Infectious Hepatitis, 74 J. oF AMERICAN WATER
WORKS ASSOCIATION 318 (1982); Emily Ramshaw, Major Health Problems Many Linked to
Poverty, Plague Residents of Colonias, N.Y. TimEs, July 10, 2011, at A21 (health difficulties
of colonia residents Agua Dulce and Mexico Chiquito, and the health issues confronting
colonia resident Laura and her five children).

35. Aileen B. Flores, Lingering Water Needs Discussed at UTEP, EL PASO TIMES,
Aug. 18, 2011, available at http://www.elpasotimes.com/news/ci_18704924.

36. A series of legislative state enactments has sought to “address the issues
associated with border colonias, designed to improve the quality of life for residents” with a
focus on the “delivery of water and wastewater services.” Colonias Legislation in Texas,
TEX. SEC’Y OF STATE (2013), http://www.sos.state.tx.us/border/colonias/legislation.shtml.

37. Low wages have hindered safe and affordable housing for farmworkers decade
after decade notwithstanding the recognition that “[a]griculture is a significant economic
engine” in various states. Lena Robinson, Increasing the Harvest for Farmworker Housing,
Federal Reserve Bank of San Francisco, CMTY. INVESTMENTS, Sept. 2004 (“Agriculture is a
significant economic engine for the West, representing a total of almost $40 billion dollars in
gross state product for the nine states that comprise the Federal Reserve Bank of San
Francisco’s 121" District); Peter Jensen, Farmworkers Need Affordable Housing, New Study
Reports, Shelter Costly for Low-Income Families, NAPAVALLEYREGISTER.COM, Mar. 1, 2013
(the undocumented cannot reside in federally funding housing where available);
WASHINGTON STATE FARMWORKER HOUSING TRUST, http:/www.farmworkerhousingtrust.org
(last visited Mar. 31, 2013) (“Our hearts are heavy as we announce that the WA Farmworker
Housing Trust is ceasing operations”); Nancy Simmons, Memories and Miracles-Housing
The Rural Poor Along the United States Border: A Comparative Discussion of Colonia
Formation and Remediation in El Paso County, Texas, and Dona Ana County, New Mexico,
27 N.M. L. Rev. 33 (1997). See also KANDEL, supra note 29 (low wage levels of workers).
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demands laborers.® The forces of globalization and neo-liberalism have further
pushed Indigenous farmers in Mexico off their land, leading them to enter the
United States as agricultural laborers and in turn also promoting patterned
colonia growth.* Ongoing advocacy of women activists has been necessary to
confront persistent subordination and inequality in the region.

Women in the colonias consistently challenge their housing conditions,
but bureaucratic inaction and resistance continue to thwart their efforts.”” These
forms of marginalization underscore the utility of bottom-up research.”
Accordingly, the focus of my research further included studying the colonias
using an interdisciplinary and critical analysis approach to expose how law
institutionalizes the subordination of a population of rural homeowners.
Throughout my research, | had the goal of discovering how the law could help
diminish the marginalization confronting farm workers.*

The confluence of the above considerations necessitated our journey to the
El Paso, Texas region in an effort to gain a deeper understanding of the nation’s
agricultural laws and policies, and to review the housing issues plaguing the
region.

I. “BOTTOM-UP” FIELD RESEARCH IN THE COLONIAS

Professor Larson and | attended the same law school where we served on
the “Journal of Law and Inequality.” Following her time as a lawyer in private
practice in Washington, D.C., Jane became a law professor. A few years later, |
also became a law professor after my time litigating in Texas with the Mexican
American Legal Defense Educational Fund. We remained close friends from
our time as law students to our new careers as law professors and until her
untimely passing. The similarities between our class backgrounds led us to

38. See, e.g., Luna, supra note 15 (insufficient housing for farmworkers and for
service workers); Facts About Farmworkers and Colonias, What is a Colonia?, U.S.
DEPARTMENT OF HOUSING AND URBAN  DEVELOPMENT (Mar. 2, 2008)
http://imww.hud.gov/groups/farmwkercolonia.cfm .

39. See, e.g., Frank Ackerman et al., Free Trade, Corn, and the Environment:
Environmental Impacts of US-Mexico Corn Trade Under NAFTA (Global Dev. and Env’t
Inst., Working Paper, June 2003); Luna, supra note 15, at 401-02 (entry of the Purépecha
Indians into the United States who fled their farms in Mexico from the consequences of
globalization and negative impact on their agricultural operations).

40. See, e.g., Emily Ramshaw, Improvement Comes Up Short in South Texas
Colonias, N.Y. TimEs, July 7, 2011, at A19.

41. A focus on outsiders reveals how law intersects with their forced marginalization.
New forms of jurisprudence obligate critical examination of not only the consequences but
also the causal sources of marginalization, which in turn reveals the need for greater critical
knowledge to assist communities in need. During that early period, such scholarship was
spurned and marginalized by mainstream scholarship but has since become more
widespread. See, e.g., LATINA & LATINO CRITICAL LEGAL THEORY, http://www.latcrit.org
(last visited Mar. 31, 2012).

42. “Agricultural Underdogs,” supra note 13.
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contemplate the law’s intersection with marginalization and subordination, and
to take seriously its impact on at-risk individuals and communities.

In contrast to the more common form of legal scholarship tethered to law
libraries, outsider research on colonias barely existed. Omitted from our course
textbooks were substantive materials regarding Indigenous rights, gendered
rights, slavery, Chicana/o property rights, and the environmental harms at the
United States-Mexico border.*® It was difficult to reconcile the millions of acres
taken from Indigenous women and their families with federal treaties that
promised to recognize their property rights and their sovereignty over native
lands.** Into the present, it remains difficult to reconcile the Treaty of
Guadalupe Hidalgo covenants to protect property with the rule of exclusion
highlighted in property and federal constitutional law requirements.*® This lack
of consistency and sustained attention to contradiction within the law further
spilled over into legal education.

Law students primarily encounter a series of doctrinal analyses focusing
on property ownership and on the relationships involving owners of real
property.*® Innumerable legal textbooks expound on the value of clear title, its
obligatory requirements and the attendant linkages with the state.*” Class
discussions of real estate law, mortgage warranties, and other transactional real
estate obligations generally include extensive consideration of the importance

43. Jan Gilbreath Rich, Trade Takes Its Toll, Mexico Border Clearly Not Ready for
Rapid Growth, SAN ANTONIO LIGHT, May 12, 1991, at DI.

44. See, e.g., United States v. Chaves, 159 U.S. 452 (1895) (on land “since time
immemorial”); United States v. Sandoval, 167 U.S. 278 (1897) (new treaty “interpretations”
that eradicated the rights of the pueblo to the commons); Donald Juneau, The Light of Dead
Stars, 11 Am. INDIAN L. Rev. 1 (1983); Lone Wolf v. Hitchcock, 187 U.S. 553 (1903)
(abrogation of treaty rights). The case law of dispossession conflicts with U.S. Const., art.
VI, cl. 2 (as the “supreme law of the land™). See also Rebecca Tsosie, Sacred Obligations:
Intercultural Justice and the Discourse of Treaty Rights, 47 UCLA L. Rev. 1615 (2000).

45. Compare Justice Taney’s “reasoning” on the Constitution in Dred Scott v.
Sandford, 60 U.S. 393 (1857), with his decisions in “interpreting” the constitution with the
Treaty of Guadalupe Hidalgo. Treaty of Guadalupe Hidalgo.supra note 16. For one instance
of land theft, see, e.g., Yolanda Zarate, Treated Like Foreigners On Their Native Soil,
HousToN CHRON., Sept. 16, 1993, at 19.

46. See, e.g., Javins v. First Nat’l Realty, 428 F.2d 1070 (D.C. Cir. 1970) (doctrine of
habitability); Melms v. Pabst Brewing Co., 79 N.W. 738 (Wis. 1899) (waste law doctrine);
Ozark Poultry Products, Inc., v. Garman, 472 S.\W.2d 714 (Ark. 1971). In rare instances,
litigation is able to address the plight of farmworkers residing in unsafe housing. See Conlon
v. U.S. Dep’t of Labor, 76 F.3d 271, 273 (9" Cir. 1996) (30 to 50 “shelters” consisting of
cardboard and plastic sheets with no water or sewage systems serving unauthorized camp).
See also Estados Unidos Mexicanos v. De Coster, 228 F.3d 332, 334 (15t Cir. 2000)
(extensive and deplorable housing conditions with workers’ children becoming ill from the
“filth tracked into trailers from workers returning from the barns during winter”).

47. The role of trespass law and the right to exclude provide two examples of such
relationships. See, e.g., Jacques v. Steenberg Homes, 563 N.W.2d 154 (1997) (extensive
punitive damages award notwithstanding nominal damages underscore state sanctions
against trespassers).
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of valid clean title.” The legal values, norms, and distinctions between
ownership® and possession,® as well as how they affect relationships with
both neighbors and the state, factor heavily in property law classes. However,
there is no discussion of how a rule of law grounded in historical amnesia has
failed the communities of color living in the destitute conditions characterizing
border housing. Specifically, the promises made to protect local communities
before the United States annexed Texas were rendered meaningless by the
disregard of formerly held property rights.>* Thereafter, communities of color
were forced into segregated and inferior neighborhoods that offered few of the
city services available to the dominant population.®

During the late 1980s and early 1990s, the intersection of race and class
still remained outside of mainstream legal investigations and most academic
classrooms.>® Some legal studies of gender and a few journals that focused on
feminism and related issues had surfaced by this time, but many issues
remained unaddressed or unfinished.>* Studies of gender-based discrimination,
class struggle, and scholarly investigations focused on race constituted a small
minority of law review and journal articles.® The talented faculty directing

48. Frances Lee Ansley, Race and the Core Curriculum in Legal Education, 79 CALIF.
L. Rev. 1511 (1991). For a contemporary article, see, e.g., Alfred L. Brophy, Integrating
Spaces: New Perspectives on Race in the Property Curriculum, 55 J. LEGAL EDuc. 319
(2005).

49. See, e.g., Armory v. Delamirie, 93 Eng. Rep. 664 (K.B.1722) (relationship
between the “true owner” and the finder and the Doctrine of Relativity of Title).

50. See, e.g., Johnson v. M’Intosh, 21 U.S. 543 (1823) (title derived from purported
“sale” did not recognize superior title of ownership in Native Americans); State v. Shack,
277 A.2d 369 (N.J. 1971) (rejecting in part that farmworker employees were not tenants
under state law).

51. The case law is extensive but for one example, see Peralta v. United States, 70
U.S. 434, 437 (1865).

52. The segregation of Blacks and Mexicans in Texas is well-established whether
from Jim Crow legislation or discriminatory attitudes against both groups and other people
of color. See, e.g., DAVID MONTEJANO, ANGLOS AND MEXICANS IN THE MAKING OF TEXAS,
1836-1986 (1989); MARIO T. GARCIA, DESERT IMMIGRANTS: THE MEXICANS OF EL PASO,
1880-1920 (1982); ARNOLDO DE LEON, THEY CALLED THEM GREASERS: ANGLO ATTITUDES
TOWARD MEXICANS IN TEXAS, 1821-1900 (1983).

53. See, e.g., Morgan v. High Penn Oil Co., 77 S.E.2d 682 (1953). Such exclusions
directly and causally linked with case law reinforces the outsider to law status of
subordinated communities. See also Johnson v. M’Intosh, 21 U.S. 543 (1823).

54. See, e.g., Katharine T. Bartlett, Feminist Legal Scholarship: A History Through
The Lens of the California Law Review, 100 CALIF. L. Rev. 381 (2012); Marilyn Fitterman,
et al., Law on the Feminist Frontier, N.Y. TIMES, Oct. 27, 1991, at 613 (discussing Catherine
MacKinnon and feminism).

55. See, e.g., Devon W. Carbado & Mitu Gulati, The Law and Economics of Critical
Race Theory, 112 YALE L.J. 1757 (2003). LatCrit Theory was organized as a non-profit in
1992 and later published works from its symposia. For examples of a few early articles on
LatCrit Theory, see Rachel F. Moran, What if Latinos Really Mattered in the Public Policy
Debate, 85 CALIF. L. REv. 13/10 LA RAzA L.J. 229 (1997/1998); Leslie Espinoza & Angela
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attention to long-ignored legal disparities and inequities impacting women and
other groups faced harsh employment realities, and, in some circumstances, lost
tenure.>® Engagement with theory in law is to be highly valued but those with
progressive worldviews at the time faced unusually aggressive resistance to
their criticisms of globalized markets and the status quo. >’

In contrast, land use debate and theory were generating extensive scrutiny
of eminent domain, zoning, and other public and private disputes.® Law-and-
economics theorists and Libertarians were advocating for less regulatory and
governmental intrusion on private property ownership.*® The ideologues of the
time argued that overly regulated markets lessened housing opportunities for
those residing in low-income circumstances and, yet, neglected to contemplate
the quality of the type of housing that would surface in the absence of
regulation.®

In a similar vein, the lowering of trade barriers in the agricultural
economy also followed from arguments that efficiency and economic activity
increases with trade agreements such as the North American Free Trade
Agreement (“NAFTA”).% Yet shrinking trade barriers created an agricultural
marketplace that did not reflect concern for the labor and housing needs
necessary to expedite the opening of global agricultural markets.%? Rather,
NAFTA’s protection of the agricultural marketplaces labor sections were mere
“guiding principles” that were appended at the end of its statutory framework.%

Harris, Embracing the Tar Baby: LatCrit Theory and The Sticky Mess of Race, 85 CALIF. L.
Rev. 1585/10 LA RAzA L.J. 499 (1997/1998).

56. See, e.g., Marilyn Fitterman et al., Law on the Feminist Frontier, N.Y. Times, Oct.
27, 1991, at 613; Professor Arriola recounting her “unwelcomed [status] as a Latina lesbian
in a university with a bad history on the hiring of minorities.” Elvia R. Arriola, March!, 19
CHIcANO-LATINO L. Rev. 1,7 (1998); GABRIELLA GUTIERREZ Y MUHS ET AL., PRESUMED
INCOMPETENT, THE INTERSECTION OF RACE AND CLASS FOR WOMEN IN ACADEMIA (2012).

57. While this author in general views engagement in debates as a positive endeavor,
in this case, the extent to which legal commentators attempted to redefine the focus of
race-based theory and thus derail its intellectual core became deeply problematic.

58. Free Markets, supra note 23.

59. Id.

60. Id.at 181.

61. See North American Free Trade Agreement, 19 U.S.C. § 3301, at § 3331(a)(2)
(2006) [hereinafter NAFTA]. NAFTA, which created the world’s largest agricultural
marketplace, was based on a contractual agreement among and between the United States,
Canada and Mexico; Guadalupe Luna, Injured and Abandoned Agricultural Workers and the
NAFTA, in SECTORAL LABOR EFFECTS OF NORTH AMERICAN FREE TRADE 267 (Rafael
Fernandez de Castro et al. eds., 1993) [hereinafter Abandoned Agricultural Workers].

62. Abandoned Agricultural Workers, supra note 61, at 269 (finding the NAFTA
legislative structure does not provide mandatory housing for workers within its original
regulatory structure).

63. The maquiladora automobile auto parts plants in the region had additionally
increased the population in the colonias as well as in expediting squatter communities along
the border region. See generally, U.S. GEN. ACCOUNTING OFFICE, GAO/GGD-94-22, U.S.-
MEXIcO TRADE: THE WORK ENVIRONMENT AT EIGHT U.S.-OWNED MAQUILADORA AUTO
PARTS PLANTS 2, 26-30(1993), available at http://www.gao.gov/assets/160/153900.pdf
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Furthermore, NAFTA’s forthcoming demand of low wage earners promised to
exact yet greater harm on farmworkers confronting the absence of safe
housing.®* The lowering of trade barriers thereby set the stage for irreparable
injury to the smaller owner-operated farms and businesses in the United States
and Mexico.%

Outside of legal studies, historians have often studied border regions and
their unique role in both nations’ origins.% In Texas, for example, the disparate
treatment that tainted race relations has often masked the role of law in the
creation of the colonias.®” The law’s role in the dispossession of Indigenous and
Mexican property holders of their lands following the United States-Mexican
War was in fact a significant factor leading to the inadequate and segregated
housing market in the region.®® Another unfortunate legacy of the “rule of law”
flowed from the way attorneys expediting the displacement of Mexicans, the
Indigenous, and others from their lands contributed to the longstanding
segregation and impoverishment plaguing the region.®® High levels of poverty,

(specifying safety and occupational hazards including inter alia ergonomic, physical,
chemical hazards and lack of oversight of plant conditions in which the workers are
primarily women); Leslie Kochan, THE MAQUILADORAS AND TOXINS, THE HIDDEN COSTS OF
PRODUCTION SOUTH OF THE BORDER (1989) (loss of U.S. jobs and the employees . . .most of
whom are women and young girls” earn “as little as $2.90” daily). These conditions remain
prevalent even today. See Alicia Schmidt Camacho, Feminicidio, Reification, and the Theft
of Mexicana Subjectivity, 4 CHICANA/LATINA STUDIES 22 (2004) (illustrating additional
hazards for the women employed in the region).

64. “Agricultural Underdogs,” supra note 13, at 10. Since its adoption, the provisions
of NAFTA have been expediting the loss of ownership of small farming operations in
Mexico with the former owner operator migrating to the U.S. for employment in the
agricultural sector. See, e.g., Ackerman et al., supra note 39, at 17.

65. Federally enforced low wages force the children of farmworkers to reside in
impoverished and dangerous circumstances. See, e.g., HUMAN RIGHTS WATCH, FIELDS OF
PERIL: CHILD LABOR IN UNITED STATES AGRICULTURE 12 (2010), available at
http://www.hrw.org/reports/2010/05/05/fields-peril.  See also 29 U.S.C. §§ 1801-1872
(2006) (showing that the few federal remedies “permitted” to farm laborers are weak and
insufficient to bar the type of harm that these workers confront. This legislation, for
example, does not provide incentives that could preclude employers from obtaining subsidies
or other forms of federal privilege if they do not fairly compensate their workers).

66. Social scientists and others have written extensively on the border and continue to
produce new scholarship. See generally, WoMEN ON THE U.S.-Mexico BoORDER (Vicki L.
Ruiz & Susan Tiano, eds., 1987); OsSCAR J. MARTINEZ, BORDER PEOPLE: LIFE AND SOCIETY IN
THE U.S.-MEXICO BORDERLANDS, xvii (1994); Denna Meyler & Milagros Pefia, Walking
With Latinas in the Struggle For Justice: A Case Study of El Centro Mujeres de la
Esperanza, 24 J. oF FEMINIST STUDIES IN RELIGION, no. 2, 97 (2008).

67. See, e.g., Rodriguez vs. San Antonio Indep. School Dist., 411 U.S. 1 (1973)
(exemplifying the long-standing challenges to Texas’s school financing systems).

68. Alliance of Descendants of Texas Land Grants v. United States, 27 Fed. Cl. 837,
839 (1993).

69. RUDOLFO ACUNA, OccuPIED AMERICA: A HISTORY OF CHICANOS 316 — 318 (6th ed.
2007) (providing Chicana/o history on the role of attorneys in partition actions facilitating
dispossession of land).
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unemployment, and a depressed economy further impacted the border, and the
way they were linked to the law did not ever get sufficient attention.” Jane and
I could thus neither assess the factual situation of the colonias in light of the
leading land use arguments at that time, nor make sense of their asserted
evidence in light of the lack of low-income and safe housing for area residents.

We were aware that the colonias presented an enhanced example of what
transpires when law institutionalizes the disparate treatment of communities on
the basis of race, class, sex, gender and other at-risk classifications.
Additionally, colonia residents and their advocates seeking improvements to
the harmful housing conditions faced governmental resistance from the very
state and federal agencies who directly and indirectly created the harmful
conditions.” With a perhaps naive belief in the power of engaging and testing
theories, we headed to El Paso County in 1993.

Il. EL PASO COUNTY: A CONTEXTUAL “BoTTOM-UP” FRAMEWORK

Historically, the El Paso region is steeped in a legacy of conquest,
violence, and challenges to the Indigenous and Chicanas/os’ use of their land
and access to the natural resources of the region.” Following the United States-
Mexican War, an international peace agreement in 1848 established a two
thousand mile long geographical demarcation between the two nations.”
Thereafter, the Texas legislature incorporated the City of El Paso in 1873,
which dominates El Paso County. Cuidad Juarez, Mexico blends into the
landscape that geographically defines its sister city of El Paso.

Notwithstanding its unique history of conquest and violence, and although
the Rio Grande demographically divides the two nations, the border region
shares cultural, linguistic and other values. Spanish, for example is spoken in

70. Kathleen Staudt, & David Spener, The View from the Frontier: Theoretical
Perspectives Undisciplined, in THE U.S.-Mexico BORDER, TRANSCENDING DIVISIONS,
CONTESTING IDENTITIES 3, 23 (David Spener & Kathleen Staudt eds., 1998). Moreover,
NAFTA has also engendered further hardship for farmworkers. See, e.g., ASSOCIATION OF
FARMWORKER OPPORTUNITY PROGRAMS, FARMWORKERS’ HEALTH AND JOBS AT RISK FROM
U.S.-MEexico FTA, AGREEMENT MusT PROTECT WORKERS ON BOTH SIDES OF THE BORDER 1-
2 (1991). Periodic reviews on NAFTA illustrate the harm to the Latino labor market. See
WiLLIAM C. VELASQUEZ INSTITUTE, LATINOS HURT BY NAFTA LABOR MARKET IMPACTS,
vol. 3, no. 1 (1997) (illustrating the problems with NAFTA three years after its adoption).

71. See, e.g., Ramshaw, supra note 40.

72. Seee.g., OSCAR J. MARTINEZ, TROUBLESOME BORDER 85 (1988) (involving the war
against local communities for the area’s communally accessed salt beds); PAauL CooL, SALT
WARRIORS Xi, 1 (2008) (involving the struggle over control of the El Paso salt beds).

73. See Treaty of Guadalupe Hidalgo, supra note 16 (the Treaty ended the war and
promised to recognize the population remaining as possessing all the rights of all landowners
within the U.S.). These promises, however, were not kept. As a result, the supremacy of
treaty law was compromised when the landholders attempted to defend their property
interests following the war. Compare Art. V111 of Treaty, with United States v. Bernal, 24 F.
Cas. 1123 (N.D. Cal. 1855) (No. 14, 581) (holding that although proof of ownership was
established, the U.S. failed to protect its interests as promised in the Treaty).
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both nations, with music and culture intermingling at the border.” Professor
Oscar Martinez characterized the border in the past as fluid with both sides of
the “borderlanders” blending “the structures, institutions, and life expressions
of two societies to create something novel and entirely theirs—the ambiente
fronterizo, or borderlands milieu.”” As he underscored, “the area stands as a
prime example of bi-national interdependence, providing striking evidence of
the trend toward closer ties among the world’s nations and societies.””® In other
words, the border zone created a “[t]Jransborder interdependence” that “is
rooted in the economic interaction that has existed between the United States
and Mexico for several generations.””” At that time, the region stood “as a
prime example of bi-national interdependence, providing striking evidence of
the trend toward closer ties among the world’s nations and societies.”” To the
detriment of the United States, the region has since transformed significantly
from those earlier days when entry into both nations was deemed
inconsequential.”® Although some interconnections remain, major legislative
influences grounded in federal law have dramatically transformed the region.®
The deluge of violence that presently stains Cuidad Juarez, Mexico has
fractionalized the fluidity of the border.®* The politicized demand for increased

74. Oscar J. Martinez, Human Interaction in the Texas-Mexico Borderlands at 4,
available at http://humanities-interactive.org/borderstudies/text/essay.html (last visited Mar.

20, 2013).
75. Id. at 1.
76. 1d.
77. 1d.
78. 1d.

79. Prior to September 11, 2001, entry into Mexico was not onerous so that
innumerable visits to Mexico from Texas could occur with great ease. After September 11",
however, the heightened focus on the nation’s security, although grounded in controversy
over its intent, has resulted in increased militarization of the border. The Homeland Security
website provides a wealth of information on its purpose. Border Security, U.S. DEP’T OF
HOMELAND SEec., http://www.dhs.gov/border-security (last visited Mar. 18, 2013); See also
Sergio Pena, Collateral Damages: The Impact of 9/11 on the U.S.-Mexico Border: El Paso-
Ciudad Juarez, 3 J. oF LAW & BORDER STUDIES 1, 1 (2003).

80. These transformations include the extensive government border patrol activities
and clear harm on the United States side of the border, such as racial profiling and the
construction of the border fence. Cuidad Juarez, the sister city of El Paso, became, for an
extensive period of time, a deadly city as a result of drug activity and violence against
women. See Damien Cave, Wave of Violence Swallow More Women in Juarez, N.Y. TIMES,
June 24, 2012, at A6, available at http://www.nytimes.com. More recently, violent crime
activity has somewhat diminished. See Emma O’Connor, Mexico’s Ciudad Juarez No
Longer The Most Violent City in the World, Time News Feep, Oct. 15, 2012, available at
http://newsfeed.time.com/2012/10/15/mexicos-ciudad-juarez-is-no-longer-the-most-violent-
city-in-the-world/. El Paso, in comparison, has been recognized as one of the nation’s safest
cities for two years in a row. Aaron Bracamontes, El Paso Repeats As U.S. City With Lowest
Crime  Ranking, EL Paso  TIMEsS, Dec. 8, 2011, available at
http://www.elpasotimes.com/ci_19496681.

81. Travel between the two nations now requires extensive documentation, passports,
and in some instances, specific insurance for your vehicle. See generally, Mexico Country
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border security, one of the many unfortunate results of the events of September
11, 2001, has fragmented the unique cultural, social, and economic relationship
between the two nations. The relentless “war” against Mexicans and broader
Latina/o groups—whether undocumented or citizens—has further escalated
across the nation and along the increasingly militarized border.®” The practice
of the past when residents traveled freely between Mexico and the United
States to visit families and to generate commerce has significantly dissipated as
a direct result of federal Homeland Security law.®

Specific Information, u.s. DerP’T OF STATE,
http://travel.state.gov/travel/cis_pa_tw/cis/cis_970.html (last visited Mar. 18, 2013)
(beginning March 2010, passports are now required to travel between the U.S. and Mexico).
When Jane and | first entered Mexico in the early 1990s, neither the United States nor
Mexico required a passport. However, during our research trip in 1993, our rental vehicle
required special insurance in order to enter Mexico. When we were at the United States entry
in El Paso, the border patrol stopped our vehicle, ordered us out, and brought German
Shepherds to perform a drug sweep of our rental vehicle. After a brief question and answer
period inside the border patrol office, we were permitted to leave and return to our hotel,
which was only a short trip from the entry point in El Paso. El Paso research notes by author
(2993) (on file with the author).

82. See, e.g., TIMOTHY J. DUNN, THE MILITARIZATION OF THE U.S.-MEXICO BORDER,
1978-1992, 167 (1996). Since September 11, 2001, The Department of Homeland Security
has systemically increased the militarization of the U.S.-Mexico border. U.S. DEP’T OF
HOMELAND SEC., SECURING AND MANAGING OUR BORDERS, http://www.dhs.gov/securing-
and-managing-our-borders (last visited Mar. 18, 2013). Additionally, the threat of entry of
drugs and undocumented aliens into the United States has increased surveillance at the
border, resulting in fatalities to some individuals traveling in rural areas. See, e.g., Manny
Fernandez, Outrage in Texas After Airborne Police Sharpshooters Kills Two, N.Y. TIMES,
Nov. 4, 2012, at A15.

83. EIl Paso is a major port of entry into the United States. In the past, it was not
uncommon to have dinner in Ciudad Juarez and return the same evening. Today, however,
this practice is almost non-existent given the violence in Ciudad Juarez, the erection of the
border wall, and the adoption of overly strict immigration laws. See, e.g., REAL ID Act of
2005, Pub. L. 109-13, 19 Stat. 113, 1-1143, Div. B. May 11, 2005, 119 Stat. 302, and
codified at 8 U.S.C. 8 1101. For a description of the border fence, see Tactical
Infrastructure/Border Fence, U.S. DEP’T OF HOMELAND SEc., http://www.cbp.gov (last
visited Mar. 18, 2013). For further context on the free transfer of goods and services between
the two nations before and immediately after Operation Blockade, see Sue Anne Pressley,
On The Streets of El Paso, Theyre Feeling the Pinch: Border Crackdown Has Impact on
Economy Crime, WASH. PosT, Nov. 14, 1993, at A03 (evidencing the economic impacts
illegal immigration regulation has for people working and residing on both sides of the
border). Rather than approach the matter of undocumented entry as a human rights issue, the
U.S. has escalated and engaged in a reign of “security driven” measures that have not
worked and that have instead generated excessive animosity against individuals looking or
perceived as looking “foreign.” The highly controversial state-enacted measures that
followed arguably conflict with federal law. Although this conflict ultimately yielded to
preemption jurisprudence, these measures continue to create divisiveness against people of
color generally. See, e.g., NAT’L CONFERENCE OF STATE LEGISLATURES, STATE OMNIBUS
IMMIGRATION LEGISLATION AND LEGAL CHALLENGES, IMMIGRATION PoLicy PROJECT (Aug.
27, 2012), http://www.ncsl.org/issues-research/immig/omnibus-immigration-legislation.aspx
[hereinafter IMMIGRATION PoLICY PROJECT].
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Homeland Security law has moreover imposed extraordinary “security”
measures at the border and has fractured the property of many local landowners
with the construction of a heinous border wall.®** Homeland Security has
furthermore ignored environmental laws in the construction of the wall,
impeding the free movement of indigenous wildlife at the border and
potentially threatening the survival of various species.* Curiously, Homeland
Security skirted the properties of landowners with political connections while
Mexican-descent homeowners and Indigenous property holders have to ask
permission of border officials to “visit” their backyards that sit on the other side
of the border wall.®®

In addition to Homeland Security issues, federal agricultural law also
directly impacts El Paso County.!” The region is a significant agricultural
producer and important to the nation’s food production law and policies.
Because of its favorable climate and seasons, El Paso exports domestic food
products that are essential to the agricultural marketplace.®® El Paso’s linkages
to international markets, in which women are increasingly employed, also trace
their roots through agricultural history.*® Due to accelerated growth from

84. IMMIGRATION PoLICY PROJECT, supra note 83.

85. See, e.g., Petition for Writ of Certiorari Defenders of Wildlife v. Chertoff, 554
U.S. 918 (2008).

86. The United States v. 0.26 Acres of Land, et al., Civ. Action No. B-08-351 (2009)
(indicating a condemnation and takings of Tamez property sought for border fence
purposes); See also Petition for Writ of Certiorari, County of El Paso v. Chertoff, 129 S.Ct.
2789 (2008); Suzanne Gamboa, Texas Officials Sue U.S. Over Border Fence, USA ToDAY,
May 17, 2008, available at http://usatoday30.usatoday.com/news/nation/2008-05-16-border-
fence-suit_N.htm. Another example involves the struggle surrounding retention of
community rights over the natural resources of the region since the U.S.-Mexican War. See
Cool, supra note 72, at 1.

87. The nation’s farm bills legislatively define food production in the United States.
See, e.g., RENEE JOHNSON & JiIM MONKE, CONG. RESEARCH SERV., RS22131, WHAT IS A
FArRM BILL? 6 (2012).

88. See TEx. STATE HISTORICAL AsS’N, http://www.tshaonline.org (last visited Mar.
20, 2013).

89. El Paso  County, Tex. STATE HISTORICAL  ASS’N, (2013),
http://www.tshaonline.org/handbook/online/articles/hce05 (last visited Mar. 20, 2013)
(stating that the Rio Grande Valley of El Paso County has been “irrigated since prehistoric
time and produces bountiful harvests of cotton, pecans, and alfalfa, and lesser amounts of
fruits and vegetables”); Todd Staples, Texas Livestock Directory, TEx. DEP’T OF AGRIC. 5,
http://www.texasagriculture.gov/Portals/0/Publications/TDA/Livestock%20Directory.pdf
(last visited Mar. 20, 2013) (showing that animal husbandry is also significant in the region);
2007 Census Agricultural Atlas Maps, USDA,
http://www.agcensus.usda.gov/Publications/2007/Online_Highlights/Ag_Atlas_Maps  (last
visited Mar. 21 2013). The region is also dependent on hand laborers, and retains a
workforce also comprised of undocumented workers. Moreover, the region was instrumental
when the U.S. legislature adopted the Bracero Program to recruit laborers for agricultural
employment in the northern tiers of the nation. The program retains a heinous history of
worker maltreatment, including inter alia stolen wages, depressed wage levels and enslaved
conditions as well as broken contracts. See, e.g., ERNESTO GALARZA, MERCHANTS OF LABOR:
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NAFTA generated industries, cheap labor in the El Paso region remains in
demand within the service, agriculture, and transit industries.*

NAFTA has since generated contradictions for colonia residents who had
previously heard assertions such as: “Border communities have reaped
tremendous benefits from trade with Mexico. Under NAFTA these
communities stand to gain more.”** Conversely, NAFTA has not rendered the
“tremendous benefits” promised to border communities.®” Notwithstanding low
wage laborers’ value to the nation’s food production, these workers continue to
suffer as a result of inadequate pay in conjunction with insufficient safe
housing.”

In its totality, as scholars have recognized, the conquest of the former
Mexican Republic and of Indigenous communities has generated extensive
harm to the region. To excavate the “legal” antecedents that caused such injury
required direct investigation of the colonias.**

THE MEXICO BRACERO STORY, 184-97 (1964) (illustrating the Program’s heinous history of
worker maltreatment of stolen wages, depressed wage levels, slavery-like conditions, and
broken contracts); ROBERT MARIL, POOREST OF AMERICANS, THE MEXICAN-AMERICANS OF
THE LOWER RIO GRANDE OF TEXAS 29 (1989). The United States has enacted extensive
legislation to assist agricultural employers such as exceptions to the immigration code in
periods of restrictive immigration “reforms” to bar undocumented entry. See 8 U.S.C. § 1101
(h) (2012); “Agricultural Underdogs,” supra note 13, at 42-43 (depicting the consequential
economic and health injuries to workers).

90. See Service Port-El Paso, U.S. Dep’tT oF HOMELAND SEC.,
http://www.cbp.gov/xp/cgov/toolbox/contacts/ports/tx/2402.xml  (last accessed Mar. 19,
2013) (illustrating that El Paso is a major point of entry into the U.S. and is crucial for the
transportation of agricultural goods and services). The City has three bridges to
accommodate international trade and services and comprises a significant “foreign trade
zone” for the U.S. See International Border Ports of Entry, CiTy oF EL PAsO,
http://home.elpasotexas.gov/bridges/ (last visited Mar. 20, 2013).

91. DoNALD A. MiICHIE, THE BORDER TRADE ALLIANCE, SOUTHWEST BORDER
INFRASTRUCTURE INITIATIVE, FEDERAL REPORT, THE INSTITUTE FOR MANUFACTURING &
MATERIALS MANAGEMENT 89, 91 (1992).

92. TEeERRAL SMITH, COMMITTEE ON NATURAL RESOURCES, TEXAS HOUSE OF
REPRESENTATIVES, 72ND TEXAS LEGISLATURE, INTERIM REPORT 1990, 13 (1990) (“Colonias
persist and continue to increase in number because residents, often unable to afford to buy
land or home anywhere else purchase property in largely unimproved developments.”).

93. See, e.g., KANDEL, supra note 29, at 5 (“[Flarmworkers. . .are critical to U.S.
agricultural production, especially for labor-intensive agricultural sectors such as fruits and
vegetables.”). Women farmworkers confront numerous difficulties while employed in the
agricultural industry. See, e.g., HUMAN RIGHTS WATCH, CULTIVATING FEAR 60-62 (2012),
http:/imww.hrw.org/sites/default/files/reports/us0512ForUpload_1.pdf; SOUTHERN POVERTY
LAwW CENTER, INJUSTICE ON OUR PLATES, IMMIGRANT WOMEN IN THE U.S. INDUSTRY 4-5
(2010) (explaining, inter alia, the working conditions, sex related violence, health, child
defects, and wage theft that women endure in agriculture).

94. The legacy of the U.S.-Mexican War results from not only military defeat but
from the extensive dispossession of millions of acres of land belonging to Mexican and
Indigenous former owners. See, e.g., PATRICIA NELSON LIMERICK, THE LEGACY OF
CONQUEST, THE UNBROKEN PAST OF THE AMERICAN WEST 343 (1987); U.S. GEN.
ACCOUNTING OFFICE, GAO-04-59, THE TREATY OF GUADALUPE HIDALGO FINDINGS AND
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A. Professor Larson and the El Paso Colonias

Guided by her concern about low-income housing and the impoverished,
Jane sought to examine the colonia developments and to use them as an
empirical example in testing the claims of land-use scholars of that period. One
particular grouping of “free market proponents” charged that the insufficiency
of low to moderate-income housing were among the “consequences of too
much regulation.”® Insufficient housing units, accordingly, were not “an
indication of market failure that justifies government intervention.”* In support
of an anti-regulatory regime, as Jane observed, Professor Randall Filer asserted
that “homelessness in New York City could be solved by lifting building and
housing codes, as well as zoning, density, and other land use restrictions, in
order to permit the poor to buy whatever housing they can afford.”®’

To support their advocacy of “free market” models, the leading land use
theorists of that time also presented Houston, Texas, as a city operating without
the regulatory state.”® Houston, they broadly declared, did not revert to a “slum-
like” state in the absence of zoning laws or other regulations.” Jane cast
considerable doubt on these assertions when she pointed to the tools that the
city was then employing as its own regulatory structures, including “controls on
lot sizes, business placement, and setback requirements.”*® Still, other theorists
argued that less regulation promotes freedom of property.’® For example,
Libertarians “resist[ed] governmental control of land use as unwarranted
intrusion into the realm of private property.” Jane’s work in the colonias
tested this and other similar declarations against land use regulation, for
example that “it interferes with the optimal allocation of a scarce resource —
physical space for human habitation in densely settled places.”™® Zoning laws,
which had the purpose of promoting beneficial land use, also led to
“exclusionary zoning” with the attendant segregation of “communities along
racial and economic lines,” and thereby ““further worsening housing problems
for the poor.”**

PossIBLE OPTIONS REGARDING LONGSTANDING COMMUNITY LAND GRANT CLAIMS IN NEW
MEexico (2004), available at http://www.gao.gov/new.items/d0459.pdf (illustrating one
contemporary example of the thousands of disposed acreage and its legacy that remains
beyond the war).

95. Free Markets, supra note 23, at 230.

96. Id. at 230-31.

97. Id. at 181 (citing to Randall K. Filer, Opening The Door to Low-Cost Housing,
CiTy J. (1993).

98. Free Markets, supra note 23, at 181.

99. Id.

100. Id. at 182.
101. Id.

102. Id. at 180.
103. Id.

104. Free Markets, supra note 23, at 180.
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In contrast to the models described above, Jane considered the
relationships between law and the diverse people of color residing in the
neglected colonias. Based on direct investigation and empirical evidence, she
successfully revealed what transpires in the absence of health, safety, and
welfare legislation. Employing a ground-up and multi-disciplinary approach,
Jane advanced knowledge within legal scholarship regarding the unique real
estate markets that characterized colonias. Based on her knowledge of the
Texas example, Jane knew that a great deal of evidence had been omitted from
law-and-efficiency models. For example, those who employed Houston as
evidence of the success of having no zoning laws ignored the setbacks and
other urban planning tools that defined the City’s own unique form of land use.
As she stated, even though the City did not retain a “planning agency and had
no zoning ordinance.. . .a range of other governmental land use regulations,
including controls on lot sizes, business placement, and setback requirements”
defined Houston’s land use approaches.'® In addition, a relative paucity of
regulation in the marginalized regions of the colonias had resulted in grave
health and safety dangers for the residents of those regions. It was difficult to
reconcile optimistic arguments about positive results that should follow from an
absence of regulation with the systemic deficiencies found in the Texas
colonias.

Advancing knowledge about the colonias’ dire straits, Jane showed how
“pure theory” is difficult to reconcile with stubborn facts. As she stated,
“Regardless of how intuitively appealing pure theory is, it cannot persuade as
facts do, nor can it produce evidence sufficient to make public policy choices
about matters so fundamental to individual and social welfare.”’® She
underscored the fact that a gap existed between legal theory and praxis when
she emphasized, “An attempt to make theory speak to facts, and vice versa, is
needed,” and further relied on Robert Ellickson’s “observation of the ‘culture’
clash between legal scholars doing interdisciplinary work within economics,
and those employing the methods and theories of anthropology, sociology,
history, philosophy, or literature.”**” These scholars’ failure to contemplate the
work of each other, as she stated, impairs “real-world causes, correlations, and
outcomes.”® When legal theory proceeds with considering real-life
consequences, the consequences can cause irreparable harm to marginalized
groups.’®®

105. Id. at 182.
106. Id. at 229.
107. Id.
108. Id.

109. State anti-immigrant laws in theory purport to eliminate undocumented presence
in the U.S., but the harm outweighs the “theory” specific to the children left behind and the
economic interests that employ their parents. See, e.g., James Pinkerton, Changing Face of
Illegal Immigration is Female, HoustoN CHRON., June 28, 2008, at Al (describing a raid
involving women with more females employed in “clothing-related industries, restaurants,
motels, janitorial services.”).
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Jane and | knew from prior visits to the region that extensive injury can
follow in the absence of land-use restrictions, including the situation that results
when the commons disappears into the hands of the smaller group of those
holding legal and political authority. As Jane demonstrated, the
“unincorporated areas” and the locus of the colonias had “no zoning laws, no
subdivision and infrastructure requirements nor government provision of public
services.”™® Additionally, no “building or housing codes, no growth controls,
and no planning mechanisms” existed in the colonias.** Against the backdrop
of the many other deficits in the region, this absence of regulation resulted in
neither safe, a